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CASES 

IN 

THEPRIVYCOUNCIL 

ON APPEAL FROM 

®lj t (Bast Iniiits. 


JUGGI LAL-KAMALAPAT (Defendants) Appellants; 

AND 

SWADESHI MILLS COMPANY, LIMITED ) 

. > Respondents 

(Plaintiffs) .j 

ON APPEAL FROM THE HIGH COURT OF ALLAHABAD. 


J. C* 

1928 
Nev^2. 


Trade Mark—Passing off—Colourable Imitation—Deception of illiterate 
Persons—Trade Name associated with Mark — Damages. 


The respondents dealt largely in Indian cloths, and in connection 

with sales thereof used a trade mark in which the lotus flower was the 

leading feature, and their cloths had become known as “lotuB cloth.” 

The appellants made and sold cloths upon which they used marks which 

would be apt to be confused with the respondents’ mark by illiterate 

and unobservant people, and to be accepted by purchasers wishing to 

buy “lotus cloth.” The respondents brought a suit against the 

appellants for passing off; they claimed damages, giving up a claim to 

an account of profits. The High Court held the appellants liable. In 

assessing damages the Court assumed that 60 per cent, of the sales 

made by the appellants of goods bearing the offending mark were due 

to tho use of that mark, and awarded the respondents 9 per cent of 

the sale price of that 60 per cent, as the profit thereon lost to 'the 
respondents: — 

Held, that in the circumstances above stated the respondents’ cause 
of action was established; but that the assumption made in assessing 
the damages was far too speculative. Though no definite rule could 
be laid down for estimating the damages in such a case it would be safer 
to award a sum representing the profit (at 9 per cent.) upon the falling 


\ 

Present • Viscount Dunedin, Lord Shaw 
Sir John Wallis. 

You LVI. 


% 

• • 

Lord Blanesburgh, and 




2 


INDIAN APPEALS. 


[L. R. 


J.C. 


1928 

JUGGI 

Lal- 

Kamalapat 


Off in flu* respondents’ sales after the offending mark was used, together 
with a sum representing the profit upon an increase which might have 
taken place in their trade. 

Johnston v. Orr-Ewing (1882) 7 App. Cas. 219 applied. 

Judgment of tlie High Court I.L.R. 49 A. 92 varied as to damages. 


Swadeshi Appeal (No. 116 of 1927) from a judgment of the High 
Mi lls C o. Court (June 7, 1916) in a suit transferred to the extraordinary 
original jurisdiction of that Court from the Court of the 
Subordinate Judge of Cawnpore. 

The respondents brought -the present suit in the Court of 
the Subordinate Judge against the appellants alleging infringe¬ 
ments of trade marks to which they had the exclusive right 
bv user; they claimed an injunction, an account of profits, 
and other relief. They subsequently gave up their claim to 
an account, and claimed damages. 

The suit was .transferred to-the High Court and was heard 
by Mears C.J. and Mukerji J. 

The facts appear from the judgment of the Judicial Com¬ 
mittee, and more fully from a report of the proceedings in 
the High Court at I.L.R. 49 A. 92. 


Upon the grounds appearing in that report, the High Court 
held that the appellants were liable in damages, which were 
assessed in the manner appearing also in the present judgment. 

1928. Oct. 30; Nov. 1, 2. Sir Duncan Kerhj K .6'., 
Sir George Lowndes K.C., Wattach and F. E. Bray for the 
appellants. The marks used by the appellants were not 
colourable imitations of the respondents’ mark, nor likely 
to deceive purchasers. An exaggerated view of the illiteracy 
of retail buyers was taken. In any case the decree for damages 
should be set aside. There was no relevant or convincing 
evidence of any substantial damages. It could not properly 
be assumed that cloth sold by the appellants bearing the 
offending mark would have been sold by the respondents 
but for the use of the mark : Leather Cloth Co. v. ffirschfield(l ); 
Kinnell d- Co. v. Ballantine & Sons. (2) 

W. A. Greene K.C., Archer K.C. and E.B. Raikes for the 
respondents. Applying the principles laid down in Seim v. 

(1) (1805) L.B. 1 Eq. 299. (2) (1910) 27 R.P.C. 185. 
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Provizende(l) and Johnston v. Orr-Ewing (2) tlie evidence 
fully established an actionable passing off. The High Court 
were entitled on the evidence to draw the inference upon which 
they based the damages. The acts of the defendants were 
fraudulent, and omnia praesumuntur contra spoliatorem. 
The Court in no way misdirected itself; had the damages 
been awarded by a jury, the verdict would not have been 
assailable. The eases relied upon by the appellants are 
distinguishable upon their facts. [Reference was made also 
to Boord & Son v. Bagots, Hutton cO Co.(3)] 



1928 

JUGGl 

Lal- 

Kamalapat 

v. 

Swadeshi 
Mills Co. 


Sir Duncan Kerly K.C. replied. 


The judgment of their Lordships was delivered by 

Viscount Dunedin. This is a case of the class which is 
generally known as a passing-off action. 


The plaintiffs, who are the respondents before this Board, 
are a milling company who deal largely in Indian cloths, 
and who, in connection with the sale of that Indian cloth, 
use certain trade marks. In several of those trade marks, 
either in conjunction or alone, the lotus flower is the leading 
feature. Now their complaint is that the defendants, who 
are appellants before this Board, suddenly began to use 
trade marks which, though if critically looked at by a person 
of such literacy as to have critical powers of observation 
would not be confused, yet would be apt to be confused by 
the illiterate and unobservant; and in particular did despite 
to them for this reason that their trade mark had really got 
to be associated with the name of “lotus,” so that their 
cloth was known as “lotus cloth,” and that a person coming 
and asking for “lotus cloth” might be satisfied by having 
cloth delivered with the trade mark of the defendants. That 
there may be deception, as one might phrase it, by sound 
as well as by sight was nowhere more forcibly insisted on 
than in the well known case of Johnston v. Orr-Ewing.{2) 


0) (1866) L.R. 1 Ch. 192. (8) (1882) 7 App. Cns. 219. 

(3) [1916] 2 A.C. 382. 
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The plaintiffs also claimed for an account of profits, but at 
the trial they gave up their claim for an account of profits 
and said that they wished instead to claim for damages. 

The trial took place before the High Court at Allahabad in 
its extraordinary original jurisdiction. That Court granted 
an injunction in respect of the trade marks and also it gave 
a large sum of damages—namely, Rs.172,800. 


Their Lordships have no doubt whatsoever that the 
judgment of the Court was perfectly right as regards the 
injunction; they think the evidence was quite satisfactory to 
show that the plaintiffs’ cloth was associated with the name 
of “lotus” and that any lotus device would lead to cloth 
being able to be palmed off as their cloth which was the cloth 
of another manufacturer. There was perhaps a little difficulty 
as to one of the emblems, where the emblem on the defendants’ 
trade mark, if looked at properly, was not a lotus but a rose. 
But there it was not only the question of the flower; there 
was a garter-like enclosure with a straight line beneath and 
the whole get-up of the one was so like the whole get-up of 
the other that their Lordships have no doubt that the Court 
below was right in making their injunction extend as it did. 

When, however, their Lordships turn to the question of 
damages there is more difficulty. The plaintiffs came into 
Court with a demand for Rs.25,000 damages only, or such 
other sum as the Court might think fit. It seems, according 
to Indian practice, that they would not be bound down to 
the figure of Rs.25,000. When it came to the proof various 
figures were given, and the figure on which the learned judges 
below have proceeded was a figure which gave the sale account 
of the defendants’ goods which had this, what may be called 
pirated mark upon them. The figure there brought out 
was, in round figures, Rs.3,200,000. What the learned .judges 
then did was this: They said: “We will assume that of that 
Rs.3,200,000 worth of goods the defendants would have sold 
40 per cent, if they had merely trusted to their own cloth 
without the addition of a misleading mark but 60 per cent, 
of it must be held to be due to the misleading mark”; and 
then, taking 60 per cent, of that Rs.3,200,000, they calculated 
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the figure.of 9 per cent, of profit on that, and by that calcu¬ 
lation they brought out the sum for which they gave judgment. 

Their Lordships think that it is far too speculative an 
assumption to say that you could divide this figure up into 
the 60 per cent, and 40 per cent., and they cannot think that 
there is a justification for a decree founded upon that 
calculation. 

When it comes to the question of what figure is to be 
substituted the question is not so easy because the matter is 
very much in the dark. If it had been before a jury it would 
have been disposed of in the rough and ready way in which 
juries do dispose of such questions by giving a figure which, 
if not absolutely out of all question, would have stood the 
test of any review by a Court of appeal. 

Their Lordships cannot say that there is any cut and dried 
rule which can be laid down by a Court of law for the estimation 
of damages in a case like this, but think that on the figures 
given the safer figures on which to work are the figures which 
are given which show the falling-off in the respondents’ trade 
which came in after this pirated mark was introduced on the 
market. If it is assumed that the whole of the falling-off 
was due to the use of the pirated mark that would bring out 
a figure of about Rs.1,000,000 loss of trade, and taking 9 per 
cent, profit on that amount it gives a figure which, put into 
pounds sterling, would come out at a sum of 45001.(1). That, 
however, does not give anything for a possible increase of 
trade, and their Lordships think that on a rough calculation 
5001. may be added for that, making 50001., but as the decree 
must be in rupees it is equivalent to Rs.67,000. Their 
Lordships therefore think that that is in this case the proper 
figure of damages. 

As to costs their Lordships are of opinion that the decree 
as to costs in the Court below should stand and that there 
ought to be no costs before this Board. 

Their Lordships will therefore humbly advise His Majesty 
that the decree of the High Court in appeal should be varied 
by substituting Rs.67,000 for the amount of the damages, 

(1) An application ia pending as to the figures. 
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l928 dismissed, hut without costs. 

lal .- 1 Solicitors for appellants: Douglas Grant & Dold. 

Kamalapat Solicitors for respondents: Lattey & Dawe. 

Swadeshi 
mills Co. 


j. c.* JOGI REDDI (Defendant No. 3) . . . Appellant; 

1928 AND 

CHINNABBI REDDI (Plaintiff) and 'l 
• .. V Respondents. 

- Others .j 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Hitulu Law (Partition)—Property of Person outside joint Family—Alleged 
Agreement ro treat Property as Joint—Purchases out of combined Pro¬ 
perties—Onus of Proof. 

Three brothers formed a joint Hindu family. A sister married a 
Christian who was in better circumstances than they were. He died 
in 1887 leaving a son (the appellant) then four years old. The appellant 
with his mother then went to live with his uncles, and from that time 
the uncles treated the property which the appellant inherited from his 
father, and the produce of it, in the same way as their own family pro¬ 
perty. In 1906 an outstanding half share in the ancestral property of 
the appellant’s father was bought in the name of the appellant out of the 
produce of the combined properties, which was also applied from time 
to time to the purchase of other properties. In 1917 one of the three 
brothers sued for partition claiming a fourth share of the whole combined 
property. The suit was decreed on the ground that there was an implied 
agreement between the parties to share all the properties equally: — 

Held, that the plaintiff was not entitled to share either in the property 
which the appellant inherited, or in that bought in his name. As to the 
former property the onus was upon the plaintiff to prove that he was 
entitled to share in it, and he had not discharged that onus. Any 
presumption arising by reason of the source of the money with which 
the latter property was bought was rebutted by the circumstances. 

Judgment of the High Court varied. 

Appeal (No. 108 of 1926) from a judgment of the High 
Court (April 17, 1924) affirming a decree of the Subordinate 
Judge of Cuddapah. which affirmed a decree of the District 
Munsif. 

* Present: Lord Phili.imore, Lord Atkin, and Sir Lancelot Sanderson. 
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The suit giving rise to the appeal was brought in 1917 by 
the first respondent against his undivided brothers and his 
sister's son, the appellant. The plaintiff claimed a declara¬ 
tion that he and each of the defendants were entitled to a 
fourth share of properties which, in addition to properties REDD i. 

of the joint family, included property which the appellant 
when a minor had inherited, and properties tone of which 
had been bought in the name of the appellant) bought out 
of the produce of the combined properties; he claimed a 
partition on that basis. 

The facts appear from the judgment of the -Judicial 
Committee. 

The Courts in India found in effect that there was an implied 
agreement that the whole property should be treated as the 
common property of all the four parties, and upon that basis 
decreed the suit. 


1928. Oet. 22, 23. Dunne K.C. and Narusimhum for the 
appellant. The onus was upon the plaintiff to prove that the 
appellant’s property had ceased to be his exclusively. There 
cannot be implied from the circumstances an agreement 
to treat the whole property as if the four parties formed a 
joint Hindu family. The terms of s. 49 of the Indian 
Registration Act did not make the karar inadmissible for the 
collateral purpose of negativing any such agreement. In 
any case however no agreement by the appellant to give up 
liis ancestral property can be implied. The true inference 
as to the property bought in his name is that it was intended 
to represent the produce from his own property. 

De Gruyther K.C. and Subba Row for the first respondent. 
The karar was inadmissible for any purpose in the suit. There 
is nothing to prevent persons even if Christians from agreeing 
that they shall mutually have the same rights as if they 
formed a joint family: Francis Ghosal v. Gabri Qhosal.( 1) 
From the circumstances such an agreement is to be inferred. 
The appellant came of age in 1901, and had since continued 
to live with his uncles as though a member of the joint family; 


(1) (190ff) I.L.E. 31 B. 25 
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he never demanded any account. The Courts in India have 
concurrently found that the facts showed an agreement to 
treat the whole property as the common property of the parties. 
The Board should regard these findings as conclusive. If there 
was no such agreement the rights of the parties are governed 
by s. 253 of the Indian Contract Act. 


Narasiniham replied. 


Nov. 15. The judgment of their Lordships was delivered by 

Lord Atkin. This is an appeal from a judgment of the 
High Court of Madras affirming a judgment of the temporary 
Subordinate Judge of Cuddapah who affirmed a judgment 
ot the District Munsif of Proddatur. The suit is brought by 
the plaintiff, a member of a joint undivided Hindu family, 
lor partition. The defendants, so far as is relevant to the 
present issues, are his two brothers and the appellant Jogi 
Reddi. The question at issue is whether certain properties 
are, as the plaintiff affirms, joint family properties, or, as 
the appellant affirms, the separate property of the appellant. 

Chinnabbi Reddi the plaintiff, Munir Reddi, and Chinnabali 
Reddi were brothers forming a joint Hindu family. They 

owned some 17 acres of land of poor quality and were poor 

folk. They had a sister, Sanjamma, who married Chinnaya, 
a Christian. The appellant, Jogi Reddi, is the only son of 
the marriage. Chinnaya was in better circumstances than 
his wife’s family. He owned 24 acres of land apparently of 
good quality, part of it being represented by an undivided 

half interest in land of which the other half interest was 

owned by his brother. After his marriage, Chinnaya came 
to live in his wife’s village. He died in 1887, when Jogi Reddi, 
the appellant, was about four years old, leaving the appellant 
the heir to his property. After his death, the mother and 
child went to live with the child’s uncles. From that time 
onwards the uncles treated the minor’s property in the same 
way' as their own family property; they cultivated it and 
treated the produce as joint property. With their resources 
so reinforced they rose to comparative affluence. In 1901, 
Jogi Reddi attained his majority. The position remained 
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unchanged; the family fortunes increased: individual 
members adventured in road repairs, indigo, nut crushing, 
the proceeds going to a common fund. In 1906 the outstanding 
half interest in Chinn ay a’s ancestral property was bought 
for Rs.760 from his brother’s son. It was, as the appellant 
affirms, bought for him out of his share of the proceeds of his 
land. It was certainly taken in his name. The purchase price 
was paid for out of the common fund: there appears to have 
been no other fund out of which it could be paid. In 1916, 
Chinnabbi Reddi became dissatisfied with the administration 
of the family affairs and claimed partition. In July, 1916, 
an agreement was come to between the parties and reduced 
into writing, whereby a partition was arranged. In that 
division, the lands claimed by Jogi Reddi as his own were 
excluded from division, and a grant of further lands was also 
made to him exclusively. The agreement was, unfortunately, 
not registered, and is, therefore, under the terms of the 
Registration Act, not available as evidence of the transaction. 
It has properly been rejected by all the Courts. The argument 
lias been addressed to the Board that it is admissible as 
collateral evidence of the conduct of the parties. In the view 
their Lordships take of the case, they have found it unnecessary 
to express an opinion upon this point, and for the purposes of 
their decision have ignored the document. 


J C. 
1928 
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V . 

Chinnabbi 

reddi. 


What then are the rights of the plaintiff in respect of the 
property which Jogi Reddi as a minor inherited from his 
father? The subsequent acquisition of the undivided half 
can be dealt with separately. 

In the first place, it is to be observed that the onus is upon 
the plaintiff to establish that the property is partible and 
that he has an interest. In the second place, it is agreed that 
the property in question is not, and never was, in the full 
sense, family property. It was originally the separate property 
of the Christian brother-in-law and afterwards of the Christian 
nephew of the plaintiff. Neither of them ever was or could 
become a member of a joint Hindu family. The rights of 
the Hindu family over the property must depend on some 

cession by the owner. Formal grant there was none, and the 
2 
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1928 relations of the parties, to be inferred from all the circurn- 
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stances. The peculiar circumstances have naturally caused 
some difficulty in ( formulating the plaintiff’s case. The 
plaintiff in. his plaint claims the property as part of the family 
property, undistinguishable from the original family ancestral 
property. The learned District Munsif points out that it 
may not be quite legal and correct to describe the suit as a 
suit for partition of family properties. “In one sense,” he 
says, "it is such a suit and in another sense it partakes of the 
character of a suit for dissolution of partnership.” He proceeds 
to point out that Jogi Iteddi could not have acquired the 
ordinary joint interest in the joint family property carrying 
with it the right of survivorship. He concludes, therefore, 
that he and the members of the joint family constituted a sort 
of partnership, though not as joint owners, but as tenants in 
common. But obviously, this situation conflicts with the 
position of the brothers as members of the Hindu family. 
The learned Munsif solves the difficulty by concluding that 
“while -Jogi Rcddi was a tenant in common with the family 
as a separate entity, his rights being regulated by express 
or implied contract so far as the brothers were concerned, 
they were certainly joint tenants.” The learned Subordinate 
Judge seems, however, to have treated the property as having 
become in the full sense family property. A convert, he says, 
“though not bound by the Hindu law may by his course of 
conduct show by what law he intends to be governed regarding 
his rights and interests and his powers over property. In 
the present case I have no doubt that the third defendant 
(the appellant) lived with his maternal uncles as a member 
of a Hindu family.” The learned judges of the High Court, 
rejecting the suggestion of partnership, think that the com¬ 
bination of the family cannot be said to have gone beyond 
the mere stage of co-ownership; but they accept the finding 
of the lower Courts, which they state to be that all the 
properties were treated as the common property of the whole 


family, which necessarily implied an agreement between the 


members that they were all to share the properties alike. 
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This seems to ignore the difficulties pointed out by the learned 
Munsif as to the difference between the family relations as 
to the original family properties and the properties which 
descended from Chinnaya. ^ , ) 

Their Lordships would ftrftfier observe that all the Courts 
below seem to have thrown the onus upon the appellant of 
Droving that the properties he claimed were his own, instead 
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of placing it, as it should be, upon the plaintiff. It therefore 
appears to their Lordships that there is no question of fact 
so found that can be binding upon an Appellate Court on a 
second appeal, and that it is necessary for them to consider 
what is the true position. They have come to the conclusion 
that the plaintiff has failed to make out that he is entitled 
to a share in the property, which the appellant inherited from 
his father. Admittedly, if the plaintiff acquired any interest 
in such property he did so by reason of some implied contract. 
For the first twelve or thirteen years of the association of 
uncles and nephew from which the contract is sought to be 
implied, the nephew was not of disposing capacity, and their 
Lordships sec no reason for assuming that after he reached 
his majority, all other circumstances remaining the same, 
the necessary inference is that he made a gift to his uncles. 
The difficulties so clearly pointed out by the learned Munsif, 
of the difference between the tenure of the family ancestral 
property with the right of survivorship and the interest in 
Jogi Reddi’s property with no right of survivorship, make 
the alleged gift the less likely. Their Lordships are not 
prepared to accept the view adopted apparently by the learned 
Munsif alone, in the Courts below, of a tenancy in common 
between the uncles as a family on the one side and the nephew 
on the other. The facts that the property was jointly cultivated 
and the proceeds of the produce pooled appear to be entirely 
consistent with the land itself remaining as it certainly did 
during the minority of Jogi Reddi his separate property. 
In the circumstances the purchase of the second half interest 
in the name of Jogi Reddi appears to bear out the notion 
of the original half interest being his; though if the property 
had otherwise been proved already to have become family 
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property, no particular importance would be attached to a 
purchase in this form. This is not the case of an original 
member of a Hindu family becoming a convert, but electing 
to retain his interest in the family property on the old footing, 
ileie a definite cession to a Hindu family of property which 
originally did not belong to the family by a non-member 
of the family who was a Christian has to be proved. And 
in their Lordships’ opinion the plaintiff has not discharged 
1 he onus of proof. 


This disposes of the plaintiff’s claim to share in the property 
which descended to Jogi Reddi from his father. As has been 
intimated above, their Lordships are of opinion that the 
undivided half share purchased from Jogi Reddi's cousin 
and taken into his own name is not shown to be property of 
the joint family. The learned District Munsif took the view 
that jis the source from which the consideration proceeded 
was joint income, the purchase must also be imprinted with that 
character. The argument undoubtedly deserves consideration, 
but the circumstance mentioned is not conclusive; and 
the facts that during Jogi Reddi’s minority the rest of the 
family had undoubtedly received proportionately greater 
advantage from the minor’s separate property, and the 
evidence that they desired to recognize this by acquiring 
the second half for Jogi Reddi himself appear to displace any 
such presumption as is relied on by the learned Munsif. 


As to the balance of the immovable property and as to 
the movables, it is admitted that as the karar is unenforceable 
the plaintiff is entitled to a fourth share. This is consistent 
with the view, which their Lordships conceive to be correct, 
that the produce of the properties and sendees of the members 
of the family and Jogi Reddi was treated by all the parties 
as joint. Their Lordships were not asked to adjust any 
distribution that has already been decreed in this respect. 
Their Lordships are of opinion that the original decree should 
be varied on the footing that the properties included in list 1 
of the third defendant’s written statement filed on August 29, 
1917, should be excluded from the properties in which the 
plaintiff is entitled to onc-fourth share; and that the plaintiff 
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is entitled, excluding Jogi Reddi, to one-third of the ancestral J.c. 
property of the three brothers; and that the suit should be 1928 
remitted to the High Court to give effect to their Lordships’ Jqgi REDI)1 
judgment; and they will humbly advise His Majesty accord- 
ingly. The appellant should receive his costs from the REDDI . 
plaintiff here and in the Courts below. 


Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondent No. 1: Douglas Grant & Dold. 


YELLAPPA RAMAPPA and Others ) 

f Appellants; 

(Defendants) .) 

AND 

TIPPANNA (Plaintiff) .... Respondent. 
ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Hindu Law — Partition—Presumption that Family continues Joint—Effect 
of Lapse of Time—Presumption rebutted by Facts—Exclusion from 
Joint Family—Indian Limitation Act (IX. of 1908), Sch. I., art. 127. 

The strength of the presumption that a Hindu joint family continues 
to be joint necessarily varies in each case. The presumption is stronger 
in the case of brothers than in the case of cousins, and the further one 
goes from the founder of the family the presumption becomes weaker 
and weaker. 

In 1917 the respondent sued the appellants alleging that he was 
joint with them, and claiming a partition of police service lands in their 
joint possession. The respondent was a distant kinsman of the 
appellants, his great-great-grandfather being the common ancestor; 
he did not reside, worship, or mess with them. Tho appellants 1 branch 
had been in exclusive possession of tho lands, paying the judi thereon, 
since 1862 when a claim to a joint interest had been resisted and no 
suit brought. Upon the death of the patil in 1882 there was no member 
of the appellants’ branch available to fill tho office, and the respondent 
was appointed at tho widow’s request. He had then alleged that he 
had a joint interest; but in 1895, when the first appellant, having 
then attained majority, was appointed to supersede him, he raised 
no objection or claim: — 

Beld > that having regard to the facts tho presumption did not justify 
• a finding that tho respondent was a member of the joint family; further, 
that tho facts also showed an exclusion to tho knowledge of tho respondent 


J.C.• 
1928 

Nov . 16. 


* Present : lord Shaw, Lord Blanesburgh, and Sir John Wallis. 
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for over twelve years so as to bar the suit under the Indian Limitation 
Act, 1908, Sell. I., art. 127. 

iloro Vishvanath v. Gaiush (1805) 10 Bom. II. C. 444, 453 applied. 
Judgment of the High Court reversed. 

Appeal (No. 87 of 1926) from a decree of the High Court 
(February 29, 1924) reversing a decree of the Subordinate 
Judge of Belgaum. 


The suit was brought by the respondent to recover a half 
share in the joint property of the appellants, who were his 
distant kinsmen, and for mesne profits. 

The facts appear from- the judgment of the Judicial 
Committee. 


The trial judge held that the plaintiff was not a member 
of the joint family and dismissed the suit. 

Upon appeal to the High Court a decree was made in the 
plaintiff’s favour. The learned judges held that as the two 
branches of the family had once owned the property jointly, 
the burden was on the defendants to prove that the family 
liad been divided, or to prove an exclusion of the plaintiff 
and his father to their knowledge, so as to bar the suit under 
the Indian Limitation Act, 1908, Sell. I., art. 127. In their 
view the evidence failed to establish either a partition or 
such an exelusion. 


1928. Oct. 16, 18. Sir George Lowndes K.C., E.B. Raikes 
and McNair for the appellants. The burden of proving that 
the plaintiff was a member of the joint family was upon 
him, and he did not discharge it. Having regard to the 
circumstances of the ease there was no such onus upon 
the defendants as justified the High Court in holding that 
the plaintiff was a member: Moro Vishvanath v. Ganesh.(l) 
Even if the onus was upon the defendants they discharged 
it. But the question of onus is really academic, as the 
evidence necessary to determine the question was before 
the Court: Robins v. National Trust 0.(2); Sivaprakasa v. 
Veerama Reddi.( 3) In any case the suit was barred by the 
Indian Limitation Act, 1908, Sell. I.. art. 127. There was an 

(1) (18(15) 10 Bom.H.O. 444, 453. (2) {1927] A.C. 515, 520. 

(3) (1922) L.R. 49 I.A. 286, 303. 
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exclusipn of the plaintiff to his knowledge in 1895, when 
the defendants’ ancestor claimed the exclusive right to the 
office of patil, even if there was not an exclusion in 1862. 

The respondent did not appear. 

Nov 16. The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a decree of the High 
Court ot Judicature at Bombay. It was dated February 29, 
1924., and it reversed a decree of the Court of the Firet Class 
Subordinate Judge of Belgaum dated August 28, 1919. 


J.c. 

1928 

YELLAPPA 

ramappa 

Vf 

TIPPANNA. 


The suit was brought by the respondent for a half share 

in property possessed by the appellants for :»viny years as 

»£•»*• • 

after mentioned. 

The appellants were distant kinsmen of the respondent. 

The family genealogy is thus set out:— 


Kenchi Hemi Naik 


i 

Hamappa 

Lakshmappa 


i 

Ramappa 

Topanna (Topi Naik) 

Venkappa m. Irawa 
(d. 8-12-1872) 


I 

Krishmappa 

Hanmappa 


I 

Lakshmappa 

Junior Branch 
of whom 10 
descendants were 
living in 1862 


Laxmanna (d. 1880) 
Tippanna (Plaintiff) 


Kamappa (Defendant No. 1) • Appu 
m. Mallava 
(died pending hearing 
in High Court. 

Adopted 

Defendant No, 2) 


I 


d.1878) Bhima (d. 1878) 


■ 

Ellappa (alias Yellappa) Defendant No 2 
(adopted by Defendant No. 1, 27-5-1897) 


Venkappa Appa Ralana 

(Defendant No. 3) (Defendant No. 5) (Defendant No. 4) 

Given in adoption 
another family. 

The suit was brought in 1916. The case was most carefully 
tned by the Subordinate Judge. One cannot peruse his 
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j. c. judgment and the relative evidence without being struck by 
192 s l ^e ^curacy and minuteness of his exposition and the apparent 
correctness of liis conclusions. 

YKLLAPP* 

Kamapp.i Had the case been considered by the High Court as one to 

Tippanna, be determined merely upon the facts proved, their Lordships 
do not doubt that that Court would have reached the same 
conclusion as the Subordinate Judge. The High Court, 
however, in a brief deliverance, reversed the judgment sub¬ 
stantially upon the ground of their view as to the onus 
probandi in allegations as to joint family property. 

First as to the facts. Their Lordships agree in substance 
with the Subordinate Judge’s narrative and only add this 
brief summary. The property is naiki watan (police service 
land) in the village of Manyal in the Kagwad State. It 
was annexed by the Government in 1858. The property 
being under attachment owing to a failure to pay judi or 
quit rent, a Government inquiry was ordered. That took 
place in 1862. There were rival claimants belonging to two 
branches of the family. The property, however, stood in 
the quit rent book as in the possession to the extent of 
681 acres in the name of Venkappa, the father of the first 
defendant. Venkappa was the senior member of the senior 
branch of the family, treating, for the moment, the family 
of which Lakshmappa was the common ancestor as one 
branch. There was a junior branch, and one Ycllappa stood 
in the quit rent book for the balance of 67 acres. Apart 
from the book the results of an inquiry held by the Mamlatdar 
was that so far as the whole property was concerned it was 
undoubtedly in Vcnkappa’s possession, that he resisted the 
idea of there being any joint family interest in it or any other 
person with title thereto. In these circumstances, the year 
being 1862, the Government left it to anyone who so wished 
to bring a suit to establish their right. 

No such suit was ever brought and no claim on behalf of 
the junior branch has ever since been made. The property 
remained in Venkappa’s possession from that time, 1862, 
that is to say, 54 years before the present suit, until his, 
Venkappa’s death. That event occurred in 1872—namely, 



VOL. LVI.] 


INDIAN APPEALS. 


17 


iorty-four years before the suit—and from that time the j. c. 
successors of Venkappa reaching down to the present 192g 
appellants have continued exclusively to possess the property, yE ~^ PA 
and pay the judi thereof. Ramappa 

On Venkappa’s death a question arose as to who was to tippanna. 
occupy the position of police patil. \ eukappa had a family, 
the eldest of whom, Ramappa, was dumb. But there was a 
younger son, Bhima, who performed the service of police 
patil for him. During this period and until the death of 
Bhima in 1878, neither the plaintiff, Tippanna, nor his father 
Laxmanna, raised any objection to these proceedings or put 
forward auy claim either to the property or to. any office in 
connection therewith. 


Thereafter, Irawa, the widow of Venkappa, applied in 
1882 on behalf of the dumb sou, Ramappa, for permission 
to appoint the police patil. In her petition she stated that 
in her house there were none who could do the work aiid 
she herself suggested the name of the plaintiff, Tippanna, 
for the office, describing him as one of her distant kinsmen, 
or baumgand; and it was in support of the claim so made 
for him, the date being 1882, that he alleged for the first time 
that he was a kinsman having a half share in the naiki watan. 


This in truth is substantially the only connection of 
Tippanna with the idea of a joint family, or of any title to 
the property as a co-sharer thereof. His father, Laxmanna, 
had never in his life-time made any such claim. Whether 
the clause quoted was inserted in order to fortify the title of 
Tippanna to the widow’s nomination of him as patil, or not, 
cannot now be decided. He or his advisers at all events 
must have thought that it was relevant to that appointment. 


In 1804 the plaintiff’s second term of appointment as patil 

expired. Irawa had died in the meantime. ‘The’ successors 

of Venkappa’s branch were quite willing that 1 the plaintiff 

distant relative though he was—should 'be- continued as 

police patil. The position of the plaintiff was by this time 

qffite clear. He himself gave his own description! as a distant 

kinsman of : ' the 1 ' representative Watahdar.'^The' contrast 

between that and'the situation in 1882 was this^that in 1895 
Vou lvl c 



18 


INDIAN APPEALS. 


[L. R. 


J. C. 
1928 

Yellappa 

Ramappa 

v . 

TlPPANNA. 


he made no suggestion, as on the former occasion, that he 
had a hall share of the property. 

The Mamiatdar made an inquiry and he took liis own 
iine. Since the first appointment in 1872 the younger genera¬ 
tion had grown up; and Yellappa of the Venkappa branch 
(being the adopted son of Ramappa, one of Venkappa’s 
family) was appointed. The plaintiff in his statement shows 

f 

that he consented to his own supersession and had no objec¬ 
tion to Yellappa’s appointment. This occurred in the year 
1895. twenty-one years before the suit was brought. 


It is a circumstance ot note, as mentioned, that in these 
later transactions he made no representation of the sugges¬ 
tion that he had a half share in the property. Apart from 
these quasi administrative proceedings, there is no doubt 
cast upon the general point ol possession of the property. 
Their Lordships do not enter into details, but they agree with 
the Subordinate -Judge in holding that the plaintiff never 
did in fact possess or pay judi for any part thereof; and that 
he never was occupying the same house with the appellants 
and never was joint with them or their predecessors in tood, 
in worship, or in estate. So far as the facts go, that is how, 
sketched in outline, they stand. On these facts—stated in 
full detail in his judgment—the Subordinate -Judge was 
against the plaintiff’s claim. 

The judgment of the High Court is, however, to the effect 
that many years ago, at least three generations ago, it must 
be concluded that there was a joint family, and that in these 
circumstances the duty and onus lie upon the appellants 
who and whose ancestors have been in undisputed sole posses¬ 
sion of the property for the long tract of time referred to, to 
establish that the “plaintiff’s branch had been excluded to 
their knowledge for more than twelve years before the suit,” 

In the opinion of the Board this, which is the sole ground 
of the High Court’s judgment, is an improper application 
and an undue stretch of the doctrine of onus probandi in 
such cases. In any case onus probandi applies to a situation 
in which the mind, of the judge determining the suit is left, in 
doubt as to the point on which side the balance should fall 
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in forming a conclusion. It does happen that as a case pro¬ 
ceeds the onus may shift from time to time. There never is 
any duty upon the part of the judge to be blind to facts estab¬ 
lished before him. or, as in this case, to a whole category of 
tacts extending over a long period of time and establishing 
the possession of property for generations as being in one 
line and not in two lines: see judgment delivered by Lord 
Dunedin in Robinson v. National Trust C'o.(l) 

It is no doubt true that there is a presumption that a Hindu 
family continues joint, but the sound proposition has for many 
years been accepted that “the strength of the presumption 
necessarily varies in every case. The presumption of union 
is stronger in the case of brothers than in the case of cousins, 
and the farther you go from the founder of the family the 
presumption becomes weaker and weaker.*’ Thus properly 
cited by Mr. Mayne in his work on Hindu Law. The citation 
is from Moro Vishvanath v. Ganesh (2), which is now and has 
long been a leading and authoritative judgment. Their 
Lordships think it advisable to quote from it further the 
following statement of the law made by West J.: “The 
state of things shown to have existed is presumed to have 
continued, until the contrary be shown. But it is not incon¬ 
sistent with this doctrine^ and is, indeed, obvious that, as 
the course of nature itself brings about inevitable changes in 
a family, the presumption is one which grows weaker at each 
stage of descent from the common ancestor. Brothers are 
tor the most part united; second cousins arc generally 
separated. After a considerable lapse of time, testimony 
of the precise terms on which a partition was effected, and 
of the precise time at which it was made, will in most cases, 
be wanting. The presumption that the old state of things 
continued is, at some point, met by the presumption that the 
present state of tilings had a. legal origin, and it cannot be said 
that the Hindu law, in the form in which it has come down 

to this generation, looks on all separation of families with 
disfavour.” 


J. c. 

1928 

Yellappa 

RaMAPFa 

V. 

TlPPANNA. 


(1) [1927] A.C. 515, 520. 


(2) 10 Bom. H. C. 444, 453. 

0 2 
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J. C. 
192S 

Yellappa 

KaMAPPA 

V. 

TIPPANNA. 


The proposition is indeed one which speaks for itself apart 
from judicial authority. When it appears from facts that 
through generations a property lias been possessed in a certain 
single line, it can never be said that it lies upon that line to 
establish that it was dissociated generations ago from another 
line which appears on the scene as a claimant and propones 
no facts of jointness, such as living in the same home, sharing 
in food or worship, or quoad estate participating in the enjoy¬ 
ment or fruits thereof. To put, in consequence of a stretch 
of the doctrine of onus, an unnatural and forced construction 
upon the actual facts of family life and development is 
not warranted either by the reason of the case or the law 
of India. 


To apply these principles to the present case: The common 
ancestor was one Lakshmappa. He had two sons, Ramappa 
and Krishmappa. From the former (Ramappa) the 
defendants’ family was descended; they are his grandsons 
and great-grandsons. The plaintiff family are descended 
from Krishmappa. The relationship between the plaintiff 
himself and the defendants is that he is their third or fourth 
cousin, he being the great-grandson of Krishmappa and the 
great-great-grandson of the common ancestor Lakshmappa. 
The idea that solely out of such circumstances there is some 
presumption of jointness in family, or—which is the true 
proposition—that a family originally joint has continued in 
jointness to this day, there being no other evidence of 
that, but on the contrary evidence of undisputed separate 
enjoyment, is not one which their Lordships can support. 

Should such presumption be allowed to enter the case 
it would immediately be countered by the broad and 
undisputed facts as above sufficiently set forth. 

It follows also from the above facts that the suit would be 
barred by the twelve years’ limitation prescribed in art. 127 
of the Indian Limitation Act, 1908. 

The foundation of the High Court’s judgment is therefore 
destroyed: and their Lordships see no reason to doubt 
that the judgment of the Subordinate Judge should be 

restored. 



21 


VOL. LVL] 


INDIAN APPEALS. 


They will accordingly humbly advise His Majesty that 
the appeal should bo sustained with the restoration as stated, 
and with costs thereafter and of this appeal. 

Solicitors for appellants: T. L. Wilson & Co. 


j.c. 

1928 

YELLAPPA 

ramappa 

V - 

TIPPANNA 


raja keesara venkatappayya] 

(since Deceased), and Gibers (Plain- J- Appellants ; 
tiffs).. 

AND 


RAJA NAYANI VENKATA 
ROW (Defendant) 


RANGA 


Respondent. 


J.c.’ 
1928 
Nov. 23. 


[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Registration—Authority to adopt—Presentation for Registration—Represen¬ 
tative of adoptive Son—Guardian—Natural Father—Indian Registration 
Act (HI. of 1877), ss. 3, 32, 40. 41. 

The provision in s. 10 of the Indian Registration Act, 1877, that an 
authority to adopt may be presented for registration, after the donor’B 
death, by the donee or the adoptive son, does not exclude the authority, 
under s. 32, of the representative of the adoptive son to present the 
document. The definition of the representative of a minor in s. 3 does 
not preclude a person who is not his appointed guardian from being 
hi3 representative. 

An authority to adopt was presented for registration by the adoptive 
son’s natural father, who was then his nearest male agnate, treating 
tho son as having passed into tlio adoptive family. Registration was 
effected, tho registering officer having satisfied himself, as required 
by s. 41, that the person presenting was entitled to do so according to 
s. 40, and it not having been objected that he was not so entitled: — 

Held , that the document was duly registered, since the natural father, 
as the adoptive son’s nearest male agnate, was the proper person to 
< act as his natural guardian in the absence of any guardian judicially 
appointed; further, that any doubt upon the facts was removed by 
tho certificate of tho registering officer. 

Quaere , whether in the caso of an adoptive son of tender years residing 
. with his natural father, tho natural father is not, in tho absence of a 
guardian, his representative, even when he is not his nearest male agnate 
in Hindu law. 

Decree of tho High Court, I.L.R. 43 M. 288 affirmed. 


Present : Lord Phillimore, Lord Atkin, and Sir Lancelot Sanderson. 
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J. c. Consolidated Appeals (Nos. 12 and 13, of 1925) from 

1928 two decrees of the High Court (May 1, 1919), affirming two 

' 7 -' decrees of the District Court of Kistna at Masulipatam. 
vbnkat ap- 

payya The consolidated appeals arose out of two suits which 

Venkata related to the right of succession to the zamindari of Munagala 
ranga row. i n ti le Kistna District. 


Various questions of fact and of law arose in the suits, 
but the only question material to the present report was 
whether an authority to adopt which had been exercised in 
favour of the respondent to both the appeals, and bad been 
presented for registration under the Indian Registration Act, 
1877, by the respondent’s natural father, bad been duly 
presented. 


The facts giving rise to the litigation, and the material 
sections of the above Act, appear from the .judgment of the 
Judicial Committee. 


The judgment of the High Court is reported at I. L. R. 
43 M. 288. 


1928. Oct. 16, 18. Dunne K.C. and Parikh for the 
appellants. The authority to adopt was not validly pre¬ 
sented for registration under the Registration Act, 1877. 
Sects. 40 and 41 contain special provisions as to the presenta¬ 
tion of a will or authority to adopt, and these provisions 
exclude those in s. 32. which enable the presentation to be by 
the representative of a person claiming under the document. 
Further, s. 3 of the Act indicates that the “representative” 
of a minor is bis guardian. The respondent’s natural father 
was not his guardian, and was not a person entitled to present 
the document: Amba v. Shnnivasa Katnathi.(l) 

Upjohn K.C., De Gruyther K.C., Narasimham and Appa 
Row for the respondent. Sects. 40 and 41 do not exclude the 
power given to a representative to present by s. 32. Sects. 40 
and 41 were necessary supplemental provisions to provide 
for documents taking effect at a date later than their execu¬ 
tion. If s. 32 were excluded a testator could not present his 
will by an agent under a power of attorney. The words 


(1) (1921) 26 Cal. W. N. 369 (P. C.). 
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“and any other person entitled to present if in s. 41 clearly j.c. 
include persons entitled under s. 32. The respondents 
natural father was his natural guardian. Giving eftect to VgNKATAP . 
the Hindu law of adoption he was after the adoption the pavya 
respondents nearest agnate. Sect, 3 provides merely that a VENKATA 
minor’s representative “includes" Ids guardian. The natural ranga_Row 
father was the proper person to take all steps necessary to 
enforce the respondents rights of succession: Mrvanaya v. 
Nirvanaya(l ); Watson &■ Co. v. Sham Lai Mittcr.(2) [Refer¬ 
ence was made also to the Guardian and Wards Act, 1890, 

s. 4, sub-s. 2.] 

Dunne K.C. replied. 

Nov. 23. The judgment of their Lordships was deliver* d by 

Lord Phillimore. These are two consolidated appeals in 
two suits both brought so long ago as the year 1895, being 
claims to the zamindari of Munagala in the Kistna District. 

They arose in the following circumstances:— 

Kodanda Ramayya, who was zamindar, died in the year 
1854. He left no son; but his mother, his widow, and a 
daughter by her named Latchamma, survived him. She 
married a subject of the Nizam of Hyderabad, who died in 
1875. Her husband was said to have given his wife an 
authority to adopt a son, and it was asserted on behalf of 
the present respondent, Nayani Venkata, that he had been 
so adopted. The Court of Wards took 'possession of the 
estate on behalf of the women, and it was enjoyed by them, 
not without question, until the death of Latchamma, in 
March, 1892. 

Thereupon disputes arose, and various members of the 
Keesara family, who were agnates of the last male zamindar, 
claimed that the estate was an ordinary Hindu estate owned 
by a joint Hindu family, further saying that the present 
respondent had no title as an adopted son, there neither 

* « i • • ••• ' 

having been any authority to adopt nor any adoption in fact. 

11 • • k.. • - • • ' * 

The defence set up a custom of impartiality and descent by 


0) (1885) I. L. R. 9 B. 305. 


(2) (1887) L.R. 14 L A. 178. 
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j.c. lineal primogeniture and the title by adoption, and further 
1928 pleaded the Limitation Act. 


VENKATAP- 

PAYYA 

V. 

Venkata 
Ranga Row. 


Hie District Judge, in a very careful judgment, found 
that the estate was an impartible one, and that the plaintiffs’ 
claim was ill founded, resting largely upon forged documents; 
Jind he dismissed this suit, which though first in time is second 
under the order consolidating these appeals. The District 
Judge lurther held that the defence of the Limitation Act, 
if it was required, would have been a sufficient answer to 
the suit. 


On appeal, the High Court affirmed this judgment. Both 
judges held in express terms that the case of the plaintiffs 
had not been established. The Chief Justice further held that 
the defence of the Limitation Act was good. The other judge 
did not find it necessary to express an opinion on the point. 

When the matter came before their Lordships, counsel 
for the appellants in the first suit found himself unable to 
resist the conclusion that the decisions in India had turned 
upon matters of fact upon which there were concurrent 
findings in both Courts, and he was unable to take this case 
out of the ordinary rule of this Board, refusing to interfere, 
except in very special cases, with decisions turning on con¬ 
current findings of fact. It was clear, therefore, that this 
appeal must fail. 

In the second suit, first in the consolidation order, one of 
the Keesara agnates purported to accept the position that 
tiie estate was by custom an impartible estate. He did not, 
however, accept the further proposition that it descended by 
lineal primogeniture. He claimed that he was the nearest 
reversionary heir, excluding the respondent, whose adoption 
he contested. " The defence denied the plaintiff’s title, set up 
the adoption, 1 and pleaded the Limitation Act. When the 
case came before the District Judge he decided in favour of 
the respondent on all grounds. He held that the estate 
descended by lineal primogeniture, and that if this was the 
ease, the plaintiff was not the next heir, even if there were 
no adoption. He further held in favour of the adoption 
and the defence of the Limitation Act. 
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When the case came before the High Court the decision J. C. 
was affirmed, and the appeal was dismissed. The learned 
judges of the High Court do not appear to have considered VknKaTAP . 
the question whether the plaintiff was, if the adopted son payya 
were excluded, the nearest reversionary hen*. But the con- venkata 
elusions at which they had arrived in the former suit wen kanoa Row 
sufficient for dismissing the suit also, and accordingly both 
appeals were dismissed on May 1, 1919. 

Here, their Lordships must pause to comment upon the 
lamentable delay which has taken place. These suits, as 
already observed, were both started in the year 1895 m 
respect of claims which, if well founded, would have accrued 
in .1892. It is true that some of the delay is to be accounted 
for by the fact that when the cases first came before the 
District Judge, he attempted to deal with them by a short 
cut. deciding in favour of the respondent on May 21, 1904, 
and that time was consumed in the appeal from these orders 
and the consequent remand. But he gave his second judg¬ 
ment on April 14, 1914, and it has taken till now to bring 
the matter before their Lordships. Some delays are to be 
accounted for by the fact that in the agnates’ suit there were 
very many plaintiffs, and that all of them except the one 

plaintiff were made defendants in the other suit; and that 

from time to time deaths occurred, and that new parties had 
to be added by way of revivor or of supplement. 

But, even so, the delays are discreditable. 

Now with regard to the second appeal. It was rightly 
contended by counsel for the respondent that before any 
inquiry was made into his client’s title the plaintiff had to 
prove his own title, and that upon the holding of the District 
Judge, which he was prepared to support, the plaintiff had 

in any event no title. So far as this line of defence was 

indicated, it seemed to their Lordships not unlikely that it 
Woiild succeed. But as it also seemed to their Lordships 
that the grounds on which the - High Court decided might 
be .sufficient, and that the conclusions arrived at in the first 
«X)t as to the impartiality of the estate and its descent by 
primogeniture, must also be accepted- in this second 
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J C. suit, they proceeded to hear the argument upon the question 
i928 °* adoption. 

venkTtap- Now this was attacked in three ways. First of all it was 
payya said that Latchamma had never adopted; secondly, that her 
Venkata husband had never given her authority to adopt; and thirdly, 
Ranga kow. that the alleged written authority to adopt, on which reliance 
was placed, could not be looked at, as it had not been regis¬ 
tered in British India as required by the Registration Act. 

Several of these points turn on questions of fact. Both 
Courts found that Latchamma had adopted the respondent. 
Both found that there was no oral authority from her husband, 
but both found that the written authority, if it could be 
looked at, was genuine. Then came the questions under 
the Registration Act, and here again one of these questions 
also turned upon fact, and so turning, was again found in 
favour of the respondent, and upon none of these questions 
of fact has any reason been shown to their Lordships for 
not accepting the concurrent findings. 

The Indian Registration Act, 1877, provides by s. 17 that 
an authority to adopt not conferred by a will shall be regis¬ 
tered, and by s. 25 that any document requiring registration 
which has been executed outside British India, shall be 
presented for registration within four months after its arrival 
in British India, and by s. 49 that no document required by 
s. 17 to be registered shall be received in evidence unless 
registered in accordance with the Act. 

It was contended for this appellant that Latchamma, who 
had left Hyderabad after her husband’s death, and come to 
reside at her old home, had brought the document with her 
into British India, more than four months before she presented 
it for registration. This issue of fact, if it was open after the 
decision of the registrar, was found in favour of the respondent. 

The one question that then remained was whether the 
document, which was in fact registered, had been duly 
presented as required by the Act. 

The sections which relate to this matter are the following:— 

32. “ Except in the cases mentioned in s. 31 and s. 89, 
every document to be registered under this Act, whether sttdh 
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registration be compulsory or optional, shall be presented 

at the proper registration office, 

“by some person executing or claiming under the same, 
or, in the case of a copy of a decree or order, claiming under 

the decree or order, 

“ or by the representative or assign of such person, 

“ or by the agent of such person, representative or assign, 
duly authorized by power-of-attorney executed and authenti¬ 
cated in manner hereinafter mentioned.” 

40. “ The testator, or after his death any person claiming 
as executor or othenvise under a will, may present it to an> 


]• c. 

1928 

VENKaTAP- 
PAYYA 
‘V. 

VENKATA 
RANGA ROW. 


Registrar or Sub-Registrar for registration, 

“ and the donor, or after his death the donee, of any 
authority to adopt, or the adoptive son, may present it to 
any Registrar or Sub-Registrar for registration.' 

41. “A will or an authority to adopt, presented for regis¬ 
tration by the testator or donor, may be registered in the 
same manner as any other document. 

“A will or authority to adopt presented for registration 
by any other person entitled to present it, shall be registered 
if the registering officer is satisfied, 

“ (a) that the will or authority was executed by the testator 
or donor, as the case may be; 

“ (6) that the testator or donor is dead; and 
“\(c) that the person presenting the will or authority is, 
under s. 40, entitled to present the same.” 

Now the authority to adopt was presented to the registrar 
on August 20, 1892, by Nayani Raghara Reddi, who describes 
himself as natural father and guardian of the minor. The 
registrar examined witnesses, and came to the following 
conclusions: “From the depositions of the above-said wit¬ 
nesses I have satisfied myself with respect to the matters 
mentioned herein below: (1.) That this document was 
executed and given by 'the person who purports 'to have 
-executed .and given -it. .(2.) That the -executant is dead. 
k (3.) That the person who presented this document has 
authority.according to s. 40 of the Registration Act to!present 
the .same.” And thereupon he registered the document. 
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j.c. The contention is that the person presenting was, though 
1928 registrar had accepted him, nevertheless not the person 

Venkatap- " h0 COuW lawfull y present under the terms of the Act. The 
payya argument took this shape. First, that s. 40 excludes the 

Venkata provisions of s. 32 and limits the persons entitled to present 
Ranga^row, for registration an authority to adopt, to the actual donor 
it living, and to the donee and the adopted son after the 
donor s death, and that it will not do to have it presented 
by tlie representative of the adopted son. 

Their Lordships do not take this view. They agree with 
the learned judges in the Court below, and on this particular 
point they would specially refer to the judgment of the second 
judge in the High Court, Sadasiva Aiyar J. 

Sect. 40 is intended for the case of what may be called 
ambulatory documents, documents which can be revoked 
at any moment, and which will have no binding effect till 
the death of the executant, and to that extent they are taken 
out of s. 32. An intended executor, legatee or donee of a 
power might possibly under s. 32 lie considered as a person 
claiming under the instrument. But lie is not to be allowed 
to present a document for registration while it is still capable 
of revocation. On the other hand, the class of persons who 
after death may claim to register is defined, and it may be 
said expanded. It is not merely the executor but also the 
legatee. It is not merely the donee of the power to adopt, 
but also the person claiming to have been adopted. These 
are the principals. Then given the principals, s. 32 intro¬ 
duces certain agents who can take the place of principals, 
and one of these agents is the representative of a person 
claiming under the document. Now the word “representative” 
is defined in s. 3 as including the guardian of a minor. Here 
the person presenting describes himself as being the natural 
father and guardian. It is said that when adoption has 
once taken place, the adopted child is removed wholly out 
of his natural family, and that his natural father has no 
longer a legal relation to him. This may be taken to be the 
case; but what is to happen when a child of tender years, 
as was the case here, is actually residing with his natural 



VOL. LV1.] 


INDIAN APPEALS. 


29 


lather, and has no appointed guardian. When one remembers 
that the definition ol “representative” does not make it equa 
to guardian, but says that it includes guardian, might it not 
rveU be said that in these circumstances and in the absence 
of any legally appointed guardian the natural lather was 

the representative? 

However, it is not necessary to decide this. It appears 
that, as so often happens, the adoption was of a child of the 
same family, and that if the child be taken as having entered 
into his adoptive father’s family, the natural father was 
nevertheless the nearest male agnate, and the proper person 
to be appointed guardian, and the proper person to act as 
natural guardian in the absence of any judicial appointment. 
If there were any doubt upon these facts, it might further 


J.c. 

1928 

VENKATAP- 
PAYYA 
v . 

Venkata 
Kanga row. 


be observed that, by s. 41, the registrar is made the judgt 
whether the person presenting the authority is entitled to 
present it, and though objection was raised on behalf of 


this appellant to the registration on the ground that it was 
out of time, no similar objection was raised as to the propriety 
of the person presenting. 


If this conclusion be arrived at, it is as unnecessary to enter 
upon the defence of the Limitation Act as it is upon the ques¬ 
tion of the plaintiff’s title. Neither is it necessary to discuss 
the important but somewhat abstruse question, whether the 
respondent being at that time resident in ai\d a subject of 
the State of the Nizam, can rely upon the unquestioned 
fact that his status as an adopted child was accepted by the 
Courts in the Nizam’s dominions, as a binding decision on 
the question of his status precluding all dispute as to the 
fact and lawfulness of his adoption. 


Upon the whole matter their Lordships will humbly advise 
His Majesty that both appeals fail, and should be dismissed 
with costs. 

In 1913 a petition by the respondent was before the Board, 
applying for special leave to appeal from the orders remanding 
the suits. The Board did not feel able to advise that special 
leave to appeal should be granted from interlocutory orders, 
so their Lordships directed the petition to stand over 
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j.l. generally until the proceedings on the merits in the Courts 
1928 below had terminated, and they intimated that the costs of 
that application ought to be costs in the suits. As no order 
Venkatap- has been made in the Courts below as to these costs, it remains 
payva f or their Lordships to advise that these costs should be 
V^f^A included by the respondent in his costs of these appeals, 

- which the appellants will pay. As the petitioner has been 

successful in these appeals his petition has no further object, 
and should be dismissed. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Douglas Grant & Dold. 

Solicitors for respondent: T. L. Wilson & Co. 

_ ’’ d 

■ # 


J.c- 

1928 

Ncrv/lZ. 


PRAKASH SINGH (.Judgment-debtor) . Appellant; 

AND 


ALLAHABAD BANK, 

(Decree-holder) 


LIMITED \ „ 

Respondents. 

) 


ON APPEAL FROM THE CHIEF COURT OF OUDH. 


Execution of Decree — Decree-holder certifying Payments — Limitation — " Ap ¬ 
plication.”—Certification when Execution barred but for Payments certi¬ 
fied—Indian Limitation Act (IX. of 1908), Sch. art. 181 —Code of 
Civil Procedure (Act V. of 1908), Order xxi., r. 2 (1.). 

Certification to the Court under Order xxi., r. 2 (1.), by a decree- 
holder of a payment made to him out of Court, even if mado in the 
form of an application, is not an “application” within art. 181 of 
the Limitation Act so as to be barred unless it takes place within three 
years of the payment certified; nor is there any article which limits 
the time. Further, certification under r. 2 (1.), can take place when 
execution of the decree is barred but for the payment certified. 

Pandurang v. Jagya (1920) I. L. R. 45 B. 91; Jalim Chand 
Patwari v. Yusuf Chowdhuri (1924) I.L.R. 54 C. 143; and Joti Prasad 
v. Srichand (1928) 26 All. L. J. 966 approved. 

Judgment of the Chief Court affirmed. 

Appeal (No. 21 of 1928) from a decree of the Chief Court 
of Oudh (October 4, 1926) affirming an order of the Subordinate 
Judge of Sitapur. 

* Present: Lord Phillimore, Lord Atkin, nnd Sir Lancelot Sanderson. 
w®AUTMFN t of LAI* 

T PR ■* v 

nOVEVSiTY v ^ 
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On February 14, 1925, the respondent applied to the Court 
of the Subordinate Judge for leave to execute a decree of 
that Court dated December 4, 1916. The question upon the 
present appeal was whether the application was barred by 

limitation. 

The decree was in the terms of a compromise made in a 
suit, brought by the respondent against the appellant upon 
two mortgages. The material terms of the decree appear 
from the present judgment. Shortly stated it provided for 
payments by instalments, and that if at any time there was 
a shortage of Rs.60,000 in payment of the instalments, then 
the decree could be executed for the whole amount remaining 
due. On March 14, 1917, the respondents certified to the 
Court under Order xxi., r. 2 (1.), a payment of Rs.40,000. 
On December 8, 1924, they filed a document described 
therein as an application under the above rule; it certified 
payments amounting to over 8 lakhs at varies dates; these 
payments included payments at dates between November 14, 
1916, and October 26, 1923. If these payments, or such of 
them as were not made within three years of December 8, 
1924, were ignored, the respondents could have executed 
the decree according to its terms at a date more than three 
years before the application, and accordingly execution was 
barred under the Indian Limitation Act, 1908, Sch. I., art. 181 
or art. 182 (1.). If, on the other hand, the payments so 
certified were to be taken into account the decree could not 
have been executed before April, 1922, and the application 
was not so barred. 


J.c 

192# 

PRaKaSH 

SiNGH 

v. 

Allahabad 
Bank, Ld. 


The Subordinate Judge held that the certification was not 
barred as an “application” within art. 181 or otherwise, 
that .the recorded payments had been made, and that they 
prevented the application to execute . being barred. He 
further, held,, that., certain letters were acknowledgments, 
which prevented,the application to. execute from being barred. 
Accordingly he made an order, for execution^ 

Upon appeal to the Chief Court the order was affirmed. 
The learned judges (Stuart C.J. and Muhammad Kaza J.) 
agreed with the view of the Subordinate Judge upon the 
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J.C. 

1928 


first point, aud therefore did not consider the alleged acknow¬ 
ledgments. The judgment is reported at I. L. R. 1 Luck. 482. 


I’R/VKASH 

SINGH 

. V. ; 

Allahabad 
Bank, Ld. 


1928. Oct 23, 25. W. A. Greene K.C., Jopling and 
Itustomji for the appellants. Order xxi., r. 2 (3.), precluded 
the Court from recognizing payments which were not duly 
certified under r. 2 (1.). Consequently, having regard to 
the terms of the decree the application to execute it was 
barred under arts. 181 and 182 (1.) of the Limitation Act, 
unless the certification on December 8, 1924, was valid. The 
certification of the material payments was invalid for two 
reasons. First, because certification under Order xxi., 
r. 2 (1.), is an “ application ” within art. 181, and therefore 
is barred if made more than three years after the payment. 
Secondly, because it was made when execution of the decree 
was already barred but for payments then sought to be 
certified. There is no ground for holding that a decree- 
holder certifying to the Court is not thereby making an 
application. In the present case the document was in the 
form of an application, and was so described. The rule of 
the Oudli Court that a “formal application” is not necessary 
does not affect the matter. Several cases in India have 
decided that a decree-holder in certifying has made an 
“ application ” to take a step in aid of execution within 
art. 182 (5.), e.g., Narain Das v. Balgobind(l); Maung Law 
San v. Maung Po Thcin.(2) On the second ground: when 
the certification took place the decree was dead for purposes 
of execution; there could not be a certification so as to 
resuscitate it. A right once barred by limitation cannot be 
revived. There have been decisions in India both ways on 
the questions raised. The appellant is supported by 
Bahuballabh Boy v. Jogesh Chandra Banerjee( 3); Bahy 
Saha v. Aijanmai(4 ); Jatindra Kumar Das v. Gagan Chandra 
Pal{ 5); Maung Law San v. Maung Po Thein{2 ); and Baij 
Nath v. Panna Lai. (6) It is conceded that there are more 


recent decisions to the contrary effect. 


(1) (1911) I.L.R. 33 A. 528. (4) (1921) 26 Cnl.W.N. 529. 

(2) (1924) I.L.R. 2 R. 393. i, : (5) (1918) I.L R. 46 C. 22, 24. 

( 3 ) (1918) 23 Cal. W. N. 320. (6) (1924) I.L.R. 46 A. 635, 637. 
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[Their Lordships directed that argument upon the question j. c 
of acknowledgment should he postponed.] 1928 

De Gruyther K.C. and Wattach for the respondents. Certi- PRAKASH 
fication by a decree-holder under Order xxi., r. 2 (1.), is not SI ^ GH 
an “application” within the meaning of art. 181 of the Alla habad 
Limitation Act. The rule draws a distinction between the banked. 
act of certification under r. 2 (1.), and the “ application ” which 
by r. 2 (2.) the debtor may make. The limitation imposed 
upon the debtor by art. 174 is inconsistent with certification 
under r. 2 (1.), being an “ application ” under art. 181. A 
decree-holder certifying under r. 2 (1.) is not “applying” to the 
Court to adjudge or direct as to any matter. Certification 
being a matter of procedure was governed in this case by the 
local rule of Court. It is not material that it was worded like 
an application. There is no limit of time for a certification 
under Order xxi., r. 1. Execution was prevented from 
being barred at the date of certification by the payments. 
Certification, or the absence of certification, of the payments 
went only to the proof of the payments. The weight of 
authority in India upon both questions raised is now con¬ 
clusively in favour of the respondents: TuJtaiam v. Babaji(1); 
Pandurang y. Jagya(2 ); Roshan Singh v. Mata Din{ 3); 

Amur Singh v. Ram Dei(A ); Masilamani Mudaliar v. 
Sethuswami Ayyar(b ); Jalim Chand Patwari v. Yusuf Ali 
Chowdhuri(G ); Joti Prasad v. Sricliand.( 7) 


J ogling replied. 


Nov. 23. The judgment of their Lordships was delivered by 
Sir Lancelot Sanderson. By an order of His Majesty 
in Council dated April 22, 1927„ special leave was granted 
to the appellant Raja Shri Prakash Singh to appeal against 
the decree of the Chief Court of Oudh dated October 4, 1926. 
The facts relevant to the appeal are as follows:— 

By two mortgage deeds, one dated March 24, 1911, to 
secure the sum of Rs.3,50,000 and interest and the other, 

(J) (1895) LL.R, 21 B. 122. . (4) (1925) IX.R. 47 A. 873. 

(2) (1920) I.L.R. 45 B. 91. (5) (1916) I.L.R. 41 M. 251. 

(3) (1903) I.L.R. 26 A. 36. (6) (1924) I.L.R. 54 C. 143. 

(7) (1928) 29 AIL L. J. 966. 

Vol. LVL t» 
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dated March 20, 1913, to secure the sum of Rs. 12,00,000 
and interest, certain property now belonging to the appellant 


prakash " aS mort ° ag:ec * to thc respondents. In the year 1916 the 
Singh” respondents brought a suit in the Court of the Subordinate 

Allahabad Judge ot Sita P ul ' to recover the amount due on these two 
Bank, ld. mortgages and future interest against Raja Debi Prakash 
Singh (the lather of the appellant since deceased) and the 
appellant; and on December 4, 1916, a decree was passed 
in the terms of a compromise made between the parties. 


By the said compromise it was agreed that a sum of 
Rs.16,67,049-12-6 was due under the said mortgages including 
interest and costs, and it was provided that out of the afore¬ 
said sum the sum of Rs.3,754-0-0 for costs was to be paid 
within a week (and this was done), and that the sum of 
Rs.16,63,295-12-6 which after payment of costs would remain 
due was to be paid by instalments of Rs.60,000 (to be paid 
on each April 30, of the years 1917 to 1922 inclusive), and of 
Rs.80,000 (to be paid on each October 31, of the years 1917 
to 1921 inclusive), and that the whole of the balance with 
interest as therein provided was to be paid on October 31, 
1922, and that the respondents should be entitled to take 
out execution for the whole amount as might then be due 
under the decree by annulment of instalments, and to recover 
the same by sale of the mortgaged property in three cases, 
one ot which was stated as follows: “If the instalments are 
only partly paid and the total shortage in the payment of 
any instalment or instalments owing to such part payment 
amount to Rs.60,000 or in other words, so long as the total 
unpaid amount of instalment or instalments is below Rs.60,000 
the bank” (that is the respondents) “will not acquire right to 
execute the decree but it will acquire right to execute as soon 
as the arrears amount to Rs.60,000.” 


It was also provided that in the event of the respondents 
having to execute their decree under the contingencies therein 
above mentioned, it should be open to the respondents to 
execute the decree without applying for and obtaining a 
decree absolute or final decree for the sale of the mortgaged 
properties. 
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On March 14, 1917, the respondents certified to the Court j.c. 
of the learned Subordinate Judge, payments by the judgment- l928 
debtors, i.e., by the appellant and his father amounting to pR ^ SH 
Rs.40,000 and such payments were duly recorded. Further Singh 
payments were made from time to time by the judgment- ALLAHABAD 
debtors to the respondents out of Court, the date of the last Banked. 
payment being October 26, 1923. It was agreed by the 
learned counsel for the appellant that the total amount of 
unpaid instalments was below Rs.60,000 until April, 1922; 
in other words that the arrears of instalments for the first 
lime amounted to Rs.60,000 in April, 1922. 

With the exception of the Rs.40,000 already mentioned, 
the respondents did not certify to the Court any of the 
aforesaid payments until December 8, 1924. On that date a 
document was filed on behalf of the respondents in the Court 
of the learned Subordinate Judge. It was headed “ Appli¬ 
cation under Order xxi., r. 2, C.P.C.,” and was as follows:— 

“The humble petition of Allahabad Bank Limited, Lucknow 
Branch, plaintiff decree-holder most respectfully showeth:— 

1. That on December 4, 1916, a decree for Rs.16,63,295-12-6 
was passed against defendant No. 1 now dead and represented 
by defendant No. 2 and defendant No. 2 Kunwar Sri Prakash 
Singh to be paid according to the instalments mentioned 
in paragraph 3 of the compromise filed on behalf of the 
defendants and accepted by the plaintiff’s pleader and agent 
on November 10, 1916, with interest at Rs.7-8 per cent, per 
annum. 

2. That under the compromise and the decree, it was 
provided that the decree shall stand as a decree for sale of 
the mortgaged property specified in the schedules A and B 
attached to the decree and the compromise. 

3. That the bank decree-holder has received Rs.8,30,316 8 
in part satisfaction of the aforesaid decree on different 
dates as per statement of decree account attached to this 
application. 

4. That the bank decree-holder certifies the said payments 
made to it and prays that the Court may be pleased to record 
the same accordingly under Order xxi., r. 2 (1.) of the C.P.C.” 

D 
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j.c. The statement of decree account which was attached to 
t928 ^ le document, set out the various payments, the last 

Prakash payment ’ as already stated, being under date October 26, 1923. 
Singh The learned Subordinate Judge on December 8, 1924, 

ALLAHABAD recorded the said payments; no notice of this proceeding 
banked, was given to the appellant,, who at that time was the sole 
judgment-debtor, his father having died. 

On February ]4, 1925, the respondents applied to the 
Court of the learned Subordinate Judge for execution of the 
decree, praying that Rs.17,39,110-1-1 with interest as 
mentioned in the application should be realised by sale of 
the mortgaged property. 

The appellant filed written objections on May 23, 1925, 
and raised further objections at the hearing. 

v y The learned Subordinate Judge framed the following 

„ * issues: (1.) Is the execution application within time? 
t 'x V 2 -) ^ bether the certification and the recording of payments 

\ \ \ v Are invalid and barred by time? (3.) Whether amount 

\ ’ V ' \ dlaimed is correct? 

i y \*^/ On May 15, 1926, the learned Subordinate Judge dismissed 

the appellant’s objections, his findings on the issues being 
* against the appellant except in respect of certain sums 

1 wrongly claimed in respect of interest, which he directed 

should be rectified. 

TJie appellant appealed to the Chief Court of Oudh at 
Lucknow against the order of the learned Subordinate Judge 
and on October 4, 1926, the learned judges of the Chief Court 
dismissed the appeal. The learned judges, in their judgment, 
stated that the position taken up by the appellant was to the 
effect that: “ Although the bank applied for execution 

within three years of the first date when execution was 
permitted under the terms of the decree, in view of the circum¬ 
stance that the judgment-debtor had made sufficient 
payments in satisfaction of the instalments, the application 
for the execution is nevertheless time-barred, and the decree- 
holder is left without remedy in respect of the balance due. 
His learned counsel has argued in support of this proposition 
upon three main points. He has argued that in the first 


1 

% 
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place the Court cannot recognize any payments or adjustments J. C. 
after March 14th, 1917, on the plea that no certification can l928 
be accepted by a Court unless it has been made within three 
years of the date of satisfaction. His second point is that snoH 
on the date of the second certification, December 8, 19-4, ALLAHABAD 
the decree had automatically become time-barred, inasmuch banjlld. 
as there had been no certification between March 14, 1917, 
and December 8, 1924. His third point is that the decision 
of the trial Court to the effect that there had been acknow¬ 
ledgments in writing by the judgment-debtor which saved 

limitation, is incorrect. 

The learned judges held that a certification of payments 
by the decree-holder under the provision of Order xxi., r. 2 (1.), 
of the first schedule to the Code of Civil Procedure of 1908 
was not an application within the meaning of art. 181 of the 
Indian Limitation Act of 1908, on which the appellant had 
based his argument, and consequently, that the application 
for execution was not time-barred. The learned judges, 
relying on these findings, dismissed the appeal and did not 
decide the third point which related to the alleged acknow.- 
lodgments in writing by the judgment-debtor. 

The argument presented to the Board on behalf of the 
appellant was to the effect that a document filed by the 
decree-holder certifying a payment made out of Court under 
the provisions of Order xxi., r. 2 (1.), aforesaid, is an application 
within the meaning of art. 181 of the Indian Limitation Act, 
and that it must be presented to the Court within three years 
of the date when the payment which it is desired to certify 
was made. 


It was further argued that an application by the decree- 
holder under the aforesaid rule cannot be made at a time 
when, but for the payments sought to be recorded,, the statute 
would have run and the right to execute the decree would be 
time-barred. On this basis it was argued that in this case 
the Court ought not to have recognized any payments made 
after March 14, 1917, on which date the payment of Rs.40,000 
was certified and recorded, and that on December 8, 1924, the 
decree, dated December 4, 1916, had become time-barred 
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j. c. t-here was no certification of payments by the decree- 
1928 holder between March 14, 1917, and December 8, 1924. 

Prakash tile otIllir band, it was argued on behalf of the 

Singh respondents that it was not necessary for the decree-holder 

Allahabad to mid£e a formal application when certifying a payment out 
Bank, ld. of Court under Order xxl, r. 2 (1.), that the certification of 
payments made by the respondents under the said rule was 
not an application within art. 181 of the Indian Limitation 
Act, and that there is no statutory period within which the 
decree-holder must certify to the Court a payment made to 
him by the judgment-debtor out of Court. Reliance was 
placed upon r. 108 of the Oudh Civil Digest and the form 
referred to in the said rule, and it was contended that the 
terms of the said rule showed that the contention of the 
respondents was correct. 

It was further argued on behalf of the respondents that 
they had no right to apply for execution until April, 1922, 
by reason of the payments made by the judgment-debtor, 
that such payments had been certified by them to the Court, 
that the Court had recorded the payments, and therefore 
that the application for execution of the decree was made 
within time. 

Many decisions of the Courts in India were cited to their 
Lordships, and it is apparent from a consideration thereof 
that at one time there was a difference of opinion among the 
learned judges who dealt with the matter. Their Lordships 
do not think it necessary to refer in detail to the cited cases; 
it is sufficient to say that in their opinion the weight of 
authority, especially in the later decisions, seems to be in 
favour of the contention of the respondents—as, for instance, 
Pandurang v. Jagya( 1); Jalim Chand Patiuari v. Yusuf Ali 
ChowdJiuri( 2); and Joti Prasad v. Srichand.{ 3) 

It is necessary, therefore, to consider whether the document 
filed by the respondents in the Court of the learned Sub¬ 
ordinate Judge on December 8, 1924, was an application 
within the meaning of art. 181. 

(l) I. L. R. 45 B. 91. 

(3) 26 AIL L. J. 966. 


(2) I.L.B. 54 C. 143. 
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Order xxi., r. 1 (1.), is as follows 

“ (1.) All money payable under a decree shall be paid as 
follows, namely:— 

(а) into the Court whose duty it is to execute the decree; or 

(б) out of Court to the decree-holder; or 

(c) otherwise as the Court which made the decree directs.” 

Order xxi., r. 2, has three sub-rules, and they provide as 

follows: “ (1.) Where any money payable under a decree 
of any kind is paid out of Court, or the decree is otherwise 
adjusted in whole or in part to the satisfaction of the decree- 
holder, the decree-holder shall certify such payment or adjust- • 
ment to the Court whose duty it is to execute the decree, and 
the Court shall record the same accordingly. 

“ (2.) The judgment-debtor also may inform the Court of 
such payment or adjustment, and apply to the Court to 
issue a notice to the decree-holder to show cause, on a day 
to be fixed by the Court, why such payment or adjustment 
should not be recorded as certified; and if, after service of 
such notice, the decree-holder fails to show cause why the 
payment or adjustment should not be recorded as certified, 
the Court shall record the same accordingly. 


J c. 

1928 

PRAKASH 

SINGH 

v. 

ALLAHABAD 
BANK, LD. 


“ (3.) A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be recognized by 
any Court executing the decree.” 

The terms of r. 2 (1.) do not provide for any application 
being made by the decree-holder. The provision is that 
where money payable under a decree is paid out of Court to 
the satisfaction of the decree-holder, the decree-holder shall 
certify the payment to the Court, and the Court shall record 
the same accordingly. The rule contemplates a simple 
procedure—namely, a certification of payment by the decree- 
holder to the Court and a record by the Court of the 
payment; it does not provide for any notice being given to the 
judgment-debtor. 

Order xxi., r. 2 (2.), provides an opportunity for the 
judgment-debtor to inform the Court of a payment made by 
him out of Court, and the procedure specified by this sub-rule 
is very different from the procedure referred to in r. 2 (1.). 
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J. c. The judgment-debtor may inform the Court of the payment 
1928 and apply to the Court to issue a notice to the decree-holder 

prakash s ^°' v cause why such payment should not be recorded. 

Singh Sub-r. 2 therefore does contemplate an application by the 
Allahabad judgment-debtor; further, it provides for notice bemg given 
Bank, ld. to the decree-holder, it affords an opportunity for the decree- 
holder to appear, and it involves a judicial decision by the 
Court whether the payment should be recorded. 

It is to be noted that in the case where an application 
under Order xxi., r. 2 (2.), is made by the judgment-debtor 
for the issue of a notice to the decree-holder to show cause 
why a payment made out of Court of any money payable 
under a decree should not be recorded as certified, it is 
provided by art. 174 of the schedule of the Indian Limitation 
Act that such application shall be made within ninety days of 
the time when the payment was made. 

There is no express article of the Limitation Act applicable 
to the certification by the decree-holder of a payment made 
out of Court to him. 

It is difficult to understand why the Legislature should have 
prescribed a specified time for the application, under Order ™ , 
'r. 2 (2.), and should have made no specific provision of limi¬ 
tation with regard to the procedure of certifying by the 
decree-holder under Order xxi., r. 2 (1.), if such procedure 
were regarded as an “ application ” within the meaning of 
the Limitation Act. 

It is also difficult to understand why the Legislature, 
according to the contention of the appellant, should have 
prescribed a period of three years from the date of payment 
within which the decree-holder might certify the payment, 
and at the same time provide that the judgment-debtor 
must make his application under Order xxi., r. 2 (2.), within 
ninety days of the payment. 

The terms of Order xxi., r. 2 (1.), in their ordinary meaning 
do not involve any application by the decree-holder: the 
decree-holder would comply with the terms of the rule if he 
were to certify to the Court that money payable under the 
decree had been paid to him out of Court, and it would then 
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rest with the Court to record the payment in accordance j.c. 
with the provisions of the rule. The rule imposes a duty ^ 
upon the decree-holder to certify the payment, and a duty 
upon the Court upon such certificate being given to record Singh 

such payment. 4 aw!?li>. D 

Rule •> (3.) provides that a payment which has not been _1 

certified as recorded as aforesaid shall not be recognized by 

any Court executing the decree. The provision in r. 2 (3.) 

no doubt was inserted for good reasons known to the 

Legislature, and it is obvious that the provision must tend to 

simplify and expedite the proceedings in the Court executing 

the decree. There is nothing, however, in r. 2 (3.) to indicate 

that the Legislature intended that the certification of a 

payment by the decree-holder under r. 2 (1.) should be 

treated as an “ application.” 

The above-mentioned rules contemplate that the decree- 
holder, to whom a payment has been made by the judgment- 
debtor out of Court, should certify such payment to the Court 
within a reasonable time in order that it might be recorded 
by the Court, and the judgment-debtor is protected by the 
provision that in the event of the decree-holder failing to 
certify the payment to the Court, the judgment-debtor may 
apply to the Court for a notice to issue to the judgment- 
creditor to show cause why the payment should not be 
recorded as certified, provision being made by art. 174 of the 
Limitation Act that such application by the judgment-debtor 
must be made within ninety days of the time when payment 
was made. In view of these provisions, apparently it was 
not thought necessary to provide any specific time within 
which the judgment-creditor must certify the payment under 
Order xxi., r. 2 (1.). 

Having regard to the ordinary meaning of the words used 
in Order xxi., r. 2 (1.), the difference between the procedure 
under r. 2 (1.) and the procedure under r. 2 (2.) and the above- 
mentioned scheme of the provisions contained in the said 
mles, their Lordships are of opinion that the mere certi¬ 
fication by the decree-holder of a payment to him out of 
Court by the judgment-debtor under Order xxi., r. 2 (1.), 
fi 
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u> not an application within the meaning of art. 181 of Sell. 1. 
of the Indian Limitation Act. 

It was, however, argued on behalf of the appellant that in 
this case the respondents had not confined themselves to 
alljaabao certifying the payments in question, but that they had, in 
— fact, made an " application ” within the meaning of ail. 181, 
and reference was made to the document filed by the 
respondents on December 8, 1924. It is time that the 
document is headed “ Application under Order xxi., r. 2 
C.P.C., and it is in the form of a petition wherein the facts 
relied upon are set out. In para. 4, however, it is stated 
that the bank decree-holder certifies the said payments made 
to it and prays that the Court may be pleased to record the 
same accordingly under Order xxi., r. 2 (1.) of the C.P.C. 


This paragraph contains the certificate which is required 
by Order xxi., r. 2 (1.), and the prayer is no more than a 
lequest that the Court will carry out the provisions of the rule 
and record the payments. It is clear that the respondents 
intended to certify and did certify in accordance with the 
above-mentioned rule, and the mere fact that the document 
was called an “ application ” and was in the form of a petition 
cannot, in their Lordships’ opinion, alter the real nature of 
the procedure and convert what was really no mpre than a 
certificate of certain payments into an “ application ” within 
the meaning of art. 181. 


It was further argued that in some cases in India it had 
been held that where a decree-holder had proceeded to certify 
a payment which had been made out of Court in satisfaction 
of a decree, he had taken a step in aid of execution of the 
decree within the meaning of art. 182' (5.), of the Indian 
Limitation Act, and that if such procedure were held to be 
an application for the purpose of art. 182 (5.), it must also be 
an application within the meaning of art. 181. 

Their Lordships do not think it necessary in this appeal 
to express any opinion with reference to the cited cases dealing 
with matters which were held to be steps in aid of execution 
ol a decree or order. Each case must depend upon the facts 
relating thereto, and it is sufficient for the disposal of this 
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appeal for their Lordships to hold that the document of 
December 8, 1924, was in effect no more than a certification 
of payments by the respondents, and that such certification 
was not an application within the meaning of art. 181 of the 
Indian Limitation Act. 

Consequently, the application for execution of the decree 
by reason of the payments certified and recorded was not 
time-barred. 

The above-mentioned conclusion renders it unnecessary for 
their Lordships to consider the question relating to the 
alleged acknowledgments in writing, and it should be noted 
that the learned counsel were not called upon to present 
their arguments in respect of that question. 

For the above-mentioned reasons their Lordships are of 
opinion that the appeal should be dismissed with costs, and 
they will humbly advise His Majesty accordingly. 


Solicitors for appellant: Barrow, Rogers & Nevill. 
Solicitors for respondents: T. L. Wilson & Co. 


J.C. 

1928 

PRAKASH 

SINGH 

v. 

Allahabad 
bank, LD. 
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(Plaintiff) 


BASAVAPRABHU 


' 

Appellant; 
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AND 

APPANNA and Others (Defendants) . Respondents. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Service Tenure—Grant by Desai—Shet Sanadis—Services outside Village in 

which Lands granted. 


In 1/70 and 1837 desais, the appellant’s ancestors, granted to the 
respondents ancestors lands in one of their watan villages on service 
tenure. The nature of the services to he rendered, and whether they 
were confined to sen-ices in the village, did not appear from the grants. 
There was however evidence of a Government inquiry, presumably 
under Act XI. of 1852, in which the respondents’ ancestors were found 
to be shet sanadis holding from the desais: — 

Ueld, having regard to the military nature of the services formerly 
rendered by shet sanadis, and the oral evidence of the services actually 
rendered since 1873 by the first respondent and his father, that the 
services to be rendered were not confined to services in the village. 

Decred of the High Court reversed. 

Appeal (No. 19 of 1927) from a decree of the High Court 
(January 1, 1925) reversing a decree of the first class 
Subordinate Judge of Belgaum (June 1, 1922). 

The suit was brought by the appellant who claimed to 
eject the respondents from lands which he alleged they held 
from his ancestors and himself as service tenants, unless they 
agreed to render him the general services of two men of their 
family. 

The facts appear from the judgment of the Judicial 
Committee. 

The trial judge decreed the suit. 

An appeal to the High Court was allowed. The learned 
judges, while affirming that the lands were not kadim inams, 
but were held under grants from the appellant’s ancestors, 
held that the services to be rendered were confined to the 
village in which the lands were situate. 

* Present: Viscount Dunedin, Lord Shaw, Lord Blanesburqh, 
and Sin John Wallis. 
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1928. Oct. 22. Sir George Lowndes K.C . and E.B. Raikes 
for the appellant. 

The respondents did not appear. 

Nov. 27. The judgment of their Lordships was delivered by 

Sir John Wallis. This is an appeal from a decree of the 
High Court at Bombay reversing a decree of the Subordinate 
Judge of Belgaum and dismissing a suit brought by the 
plaintiff, the Desai of Vantmuri, to eject the defendants 
from certain lands held by them on service tenure in the 
village of Nagannanoli in case of their not agreeing to render 
to the plaintiff the services claimed from them, and also for 
damages. 


J.C. 

1928 

Lakham- 
GOWDA 
BASAVA- 
PRABHU 
V . 

APPANNA. 


The important office of desai had formerly been hereditary 
in the plaintiff’s family; and Nagannanoli, one of the villages 
which had formed the watan or endowment of the office, had 
been confirmed to them in mam by the British Government 
after the office and its duties had ceased to exist. 


According to the plaint, the plaintiff’s inam lands in the 
village included three parcels, A, B, C, containing 7£ bighas. 
3J bighas and bighas respectively, of which A and B had 
been granted by the plaintiff’s ancestor to one Shivappa Iti 
in Pasli 1180 (1769-70) and C had been granted to his son 
Appanna Bhimanna Iti, in Fasli 1247 (1836-7) for bada, 
mushahira, or stipend in land for the services they might be 
called on to render in the dcsgat, or desai’s district. The 
defendants’ family had, it was alleged, continuously rendered 
service as a peon and a shagirti, or attender, until August 
1917, since which timq, on the evil advice of the plaintiff’s 
enemies, they had ceased to do him service. 

The defendants in their written statement denied that their 
lands had been granted to them on these terms or that they 
had in fact rendered service as peons and shagirtis. They and 
their ancestors, they alleged, had all along been doing service 
at Nagannanoli as sanadis, and were willing to continue 
doing so. In 1917 the plaintiff, with the evil object of 
depriving them of these lands, had required them to stay at 
Vantmuri, the village where he resides, and to do service 
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ill his house to which service he was not entitled. They denied 
that the grants mentioned in the plaint were genuine, and 
alleged that they held the suit lands as kadim sarva inams— 
that is to say, ancient revenue free grants for village service— 
and that the plaintiff had no control over them or right to 
dismiss them or resume their lands, as they were under the 
control of the British Government. 

The Subordinate Judge, in a lengthy judgment containing 
a full precis of the documentary and oral evidence, held that 
the defendants’ inams in the village were not kadim, that the 
grants relied on by the plaintiff were genuine, and that the 
evidence showed that the plaintiff was entitled to the services 
which he claimed from the defendants and the defendants 
refused to render. He accordingly decreed the plaintiff’s 
suit. This decree was reversed by the High Court on 
appeal. 

The learned Chief Justice, who delivered the judgment of 
the Court, accepted the genuineness of the grants relied on 
by the plaintiff, but held that the earlier grant was for 
rendering service as a village peon, and that the later grant 
did not show what service was to be rendered, but, he added: 

“ I think it is apparent from the record that these lands 
were to be held by the defendants’ family in return for rendering 
sen ices as shet sanadis; that is to say, they were to be 
servants in the village of Nagannanoli, not only to help in 
the administration of the village, but also to render services 
in connection with that village.” He went on to observe 
that the first defendant and his father had no doubt been 
rendering personal services on occasions to the desai, but that 
it could not be inferred that these services were other than 
voluntary. He was of opinion that the documentary evidence 
did not support the plaintiff’s case, and that the oral evidence 
did not go further than to show that on occasions the first 
defendant and his father had rendered personal services. 
With these general observations he allowed the appeal and 
dismisses the suit. 

In the unfortunate absence of the respondents, who are 
not represented by counsel, their Lordships have had to 
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examine the whole record, both with the valuable assistance 
of the learned counsel for appellant and independent^, and 
have arrived at a different conclusion as to the nature of 
the services the defendants were to render. 

It will be convenient in the first place to deal with the 
defendants’ contention that their inams were kadim or in 
existence before the grant to the plaintiffs predecessois, 
which, if proved, would be fatal to the plaintiff's case. The 
question whether, when a village was held in main, the lesser 
inams in the village were kadim or ancient, or jadid or 
modern, was of great importance in the inquiries which were 
held under the Governor-General in Council’s Act XI. of 
1852 for the adjudication of titles claimed to be wholly or 
partially rent free in the Presidency of Bombay, because, 
if they were kadim or in existence at the date when the 
village itself was granted in inam, the right of resumption 
would be vested in the government and not in the inamdar, 
as is correctly stated in the written statement. This question 
came before the Board in Laxmanrao Madhavarao v. Shrinivas 
Lingo. (1) Now it appears from Ex. 162, a village return 

furnished to Government in 1860-61, that there had been 
an inquiry by the revenue authorities—in all probability 
one of the inquiries for the purposes of the Act, which w r ere 
being held throughout the Presidency—and that it had been 
decided that the inams of twenty shet sanadis in the village 
including the defendants were jadid (that is to say, modern) 
and not kadim and that the right of resumption was in the 
inamdar. 

In their Lordships’ opinion this document shows that 
the defendants’ inams were not kadim; and the same result 
follows from the concurrent finding that they were created 
by the plaintiff’s predecessors in 1770 and 1837. These 
grants, however, only cover lands A and C in the plaint, 
but Ex. 162 shows that in 1860-61 Appanna, son of Bhima 
bin Shevanna, the defendants’ ancestor, was holding B as 
well as A as a shet sanadi, and there are not sufficient reasons 
for holding that it was held on a different tenure. 


J.c. 

1928 
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(1) (1927) L.R. 54 LA. 380. 388. 
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It being found then that the defendant’s inams were jadid 
or created by the plaintiff’s ancestors, the question is, were 
they created for purely village service or for personal service 
generally. It appears from the documents already cited 
that the defendants were described as shet sanadis, as found 
by the learned Chief Justice. 

A shet sanadi in Wilson’s Glossary is defined as: “One 
holding a sanad or grant of lands for military service, applied 
especially to a local militia acting also as police and as garrisons 
of forts: also an assignment or grant of revenue of land for 
certain services; the assignment, as well as the office, may 
be hereditary.” 

There is nothing in this definition to support the view of 
the learned Chief Justice that the services were to be rendered 
in the village itself or were to be in connection with the 
administration of the village, nor is it in their Lordships’ 
opinion in accordance with the evidence in the case. 

The grant of 1770, Ex. 117, in favour of the defendants’ 
ancestor, Itakari Shevanna, was made in succession to a 
pvadi, or peon who was removed, and would also seem to 
have been granted on peon sendee; but there is nothing 
to show that such service was to be confined to the village. 
In Ex. 118, the grant of 1837, the nature of the service is not 
.specified. There is, however, in Ex. 175, a statement made 
by Basavaprabhu the first defendant’s father, in 1873, after 
Die death of his father Appanna, that the inam lands (which 
appear from the measurement given to include the three 
parcels in the plaint A, B and C) had been continued to 
him by the sansthan, and that he alone did the service of 
the sansthan. The word “sansthan,” which is the same 
as “samastanam” in use on the east coast, means residence, 
and is a respectful way of speaking of persons of position 
such as a raja, a zamindar or a desai. It is also used in 
speaking of a temple. The statement therefore is that 
the defendants’ ancestor was in the service of the desai 
generally. 

As regards the oral evidence, the learned Chief Justice 
has commented on the fact that it only shows that personal 



VOL. LVI.] 


INDIAN APPEALS. 


49 


service was rendered by the first defendant and his father, 
lmt, as it appears from Ex. 175 already mentioned that the 
first defendant's grandfather died in 1873. or earlier, it would 
he unreasonable to expect oral evidence as to personal service 
having been rendered in his lifetime. It is not always easy 
in India to prove even recent happenings satisfactorily by 
oral evidence; but in this case we have the admissions of 
the first defendant as to the services rendered by his father 
lnmself and his son. the second defendant. The correspondence 
no doubt shows that the first defendant did work for the 
plaintiff in his own village of Nagannaiioli. and also used 
to be sent as a peon or messenger from Nagannaiioli to 
Vantnmri, where the plaintiff resided. It is. however, also 
pioved that the first defendant, who was one of the twenty 
shot sanadis in his village, did turns of service at \ antniuri, 
the plaintiff's headquarters. Further, the first defendant 
admits that he had a wife at Vantmuri, that he used to stay 
there doing service and that he used to serve there under the 
Chief Kharbari for two or three months at a time. The 
.service consisted in sitting in the ehavdi, going to Belgaum 
and bringing medicine, &c., bringing waseel (money), from 
villages, and taking letters and papers to other people. 
Whenever he stayed at Vantmuri, he did this service. That 
is to say, it was ordinary peon service. 

He also had to admit that he went about with the plaintiff 
and his son to such places as Bombay, Poona and Bellary 
and rendered them personal service there. His own admissions 


therefore furnish strong corroboration of the plaintiff's 
evidence, and show in their Lordships' opinion that lie was 
in the habit of rendering personal service to the plaintiff 
outside his own village of Nagannaiioli though no doubt 
he was allowed to remain there for long periods and whilst 
there was employed to attend to the plaintiff’s affairs, as 
appears from Exs. 04 to 99. He further makes the significant 
admission that he was one of twenty shet sanadis in the 
village, and that he was the only one who had ceased to do 
service. He states that he had spent Rs.20,000 on the suit 
lands in sinking wells, &c., and it may well be that having 
You LVI, E 
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On the other hand, the fact that the plaintiff in his plaint 
only seeks to evict the defendants in case of their still refusing 
to render the customary services, lends no support to the 
defendants' allegation that the suit was brought with a view 
< f depriving the defendants of their lands. 


There is one other consideration ol a general character to 
which their Lordships will refer. As already stated, there 
are twenty shet sanadis in the village of Nagannanoli, who 
are in the service of the plaintiff and are not, as the defendants 
contended, village officers holding kadim inams and subject 
to the revenue authorities. The explanation would appear 
to be that the position of the plaintiff's ancestors as hereditary 
desais rendered it necessary for them, according to the custom 
of the country, to have a large retinue of peons and attendeis 
in their service. That service, according to the definition 
of shet sanadi, in Wilson’s Glossary, included military 
service which has since become obsolete, leaving them liable 
only to personal service of a non-military character; but 
there is no reason for supposing that either formerly or in 
recent times that service was confined to the village in which 
their inam lands were situated. 


One further point remains to be dealt with. The first 
defendant in his evidence denies that more than one of the 
family rendered service at a time. The plaint claims that 
the plaintiff is entitled to the services of two people and this 
is not denied in the written statement or in the grounds of 
appeal to the High Court. Looking at the pedigree set out 
in the Subordinate Judge’s judgment, it appears that the 
grant of 1770 was made to Shevanna, the father of Bhima, 
and that the grant of 1836 was made to Bhima's son Appanna. 
As Bhima died about 1857, it is clear that both the father 
and son were rendering service at the same time under their 
respective grants, and the exhibits referred to in the 
Subordinate Judge's judgment show that this state or things 
continued until Bhima's death, since which time both inams 
have been enjoyed by the same people. The oral evidence 



VOlLM.] 


INDIAN APPEALS. 


51 


as to rendering service by two members ol the family is, 
no doubt, meagre; but there appears to be no sufficient 
reason for holding that the obligation to render service of 
two persons has come to an end. 

In their Lordships' opinion the appeal must be allowed, 
the decree of the High Court reversed, and the decree of the 
Subordinate Judge restored with this modification that the 
defendants are to have three months from the date of the 
Order in Council in which to render the service to the plaintiff, 
and that the defendants do pay to the plaintiff his costs here 
and in the Courts in India. Their Lordships will humbly 
advise His Majesty accordingly. 
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Solicitors for appellant: T. L. Wilson Co. 


BOMANMI ARDESIJIR WADI A and, Appellant ; 

Others (Plaintiffs) . . . . | 

AND 

SECRETARY OF STATE FOR INDIA IN ) 

COFNCIL (Defendant) . . j Respondent. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Land Iterenue—Grant of P Wages partly occupied by permanent Tenants — 
Xon-agricultural Assessment imposed after Grant—nights of Grantee to 
Assessments—Construction of Grant—Antecedent Correspondence- 
Admissibility—Land nevenue Code (Horn. Act P. of 1879). ,v. 48. sub s. 2. 

A grant in 1848 by tin* Bombay Government to the first appellant’s 
ancestor, after reciting that the grantee had prayed that a Government 
grant of Rs.4000 per annum which he enjoyed might he exchanged for 
a grant of villages in Salse.'te Island, stated that two named villages “are 
hereby assigned to you and your heirs iu perpetuity." The boundaries 
and other particulars of the land followed, with a detailed statement 
of the land revenue paid by sutidnrs (occupant owners) amounting 
to Rs.4(>79; from this was deducted “the amount of your inam ” 
Rs.4000, leaving a difference “ payable by you annually Rs.679 » It 
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• Present : Viscount Dunedin, Lord Siiaw, 
Sin. John Wallis. 
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was further provided that if the grantee brought into cultivation land 
not then assessed he would, after a certain period, be liable to assess¬ 
ment thereon; that in case of the land assessment being increased, 
or any other modification of the revenue system being introduced, by 
the Government, •• the same shall have operation within the villages 
hereby granted to you”; and (condition 20) that the deed conferred 
“ no right which the Government does not now possess, and only such 
portion of the right of Government as may be herein specifically granted 
is hereby granted to you.’* In 1017 the Government imposed on lands 
in one of the villages non agricultural assessments under the Bombay 
Land Revenue Code, 1870, s. 48, sub-s. 2, and rules made in 1007 under 
s. 214 of that Act. The appellants sued, claiming that they were entitled 
to have the amount of the non agricultural assessment, in whole or in 
part, credited to them, it was common ground that the village was an 
“ alienated village ” as defined in s. 3 of the Code. The High Court 
dismissed a claim by the grantees’ successors to the non-agricultural 
assessment imposed on the land occupied by sutidars. 

Heli/, (1.) that the grant of 1848 was not merely an assignment of 
Rs.4000 per annum out of the revenues of the villages, but was a grant 
of the villages subject to the conditions attached. 

(2.) That as by s. 48, sub-s. 2, of the I .and Revenue Code, the non- 
agricultural assessments were merely in substitution for the former 
assessments, condition 20 did not apply, and the appellants were entitled 
to be credited with the amount so assessed upon the land occupied by 
the sutidars, it not being practicable to fix the appellants’ share in the 
proportionate manner referred to in r. 5 of the revenue rules of 1907. 

Held, further, that the trial judge had been in error in construing 
the deed in the light of the antecedent correspondence between the 
parties, it being well settled that even a formal antecedent contract 
cannot be looked at to control the terms of a conveyance. 

Lte v. Alexander (1888) 8 App. Cas. 853, 868, per Lord Selborne. and 
other cases, applied. 

Decree of the High Court reversed. 

Appeal (No. 97 of 1927) from a decree of the High Court 
(August 24, 1925) affirming a decree of the Joint Judge of 
lhana (November 30, 1921). 

The suit was brought by the appellants against the 
Government for declarations that on the true construction 
of a deed of February 9, 1848, executed by the Government 
in favour of their predecessor, they were the owners of the 
village Vile Parla, and were entitled in whole or in part to 
non-agricultural assessments levied thereon by the Govern¬ 
ment and for ancillary relief. It was not disputed upon the 
present appeal that the Government was entitled to impose 
non-agricultural assessment under ss. 48, 65 and 66 of the 
Bombay Land Revenue Code, 1879, and that the villages 
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were “ alienated villages ” within the meaning of r. 5 of j. c. 
revenue rules made in 1907 under s. 214 of the above Code. j928 

The terms of the deed of 1848 appear from the judgment 
of the Judicial Committee. 

Secretary 

The trial judge construed the deed of 1848 as “merely of state 

, a «ii m KuK INDIA. 

an assignment of Rs.4000 out ol the revenues of the villages - 

subject to the other terms. He accordingly dismissed the 
suit so far as it related to the assessments imposed upon lands 
in the occupation of permanent tenants. As to the remaining 
lands, condition 12 made the grantee liable to increased 
assessments, but r. 6 of the above mentioned rules provided 
that they were not to apply “to lands in the actual possession 
and enjoyment of the holder or holders of the alienated 
village”; he made therefore a declaration (as to which no 
question arose upon the present appeal) that in respect of 
lands in the plaintiffs’ possession and enjoyment they were 
exempt, and ordered an inquiry as to what lands were within 
that category. The decree was affirmed by the High Court 
(Madeod C.J. and Madgavkar J.). 

1928. Oct. 26, 29, 30. Upjohn K.C. and E. B. Raikes 
for the appellants. 

Sir George Lowndes K.C. and Kenworthy Brown for the 
respondent. 

Nov. 27. The judgment of their Lordships was delivered by 

Viscount Dunedin. Early in the last century an ancestor 
of the leading plaintiff for services rendered to the Government 
received a grant of Rs.4000 per annum. In 1844 his successor 
prayed that the grant might be changed into a grant of villages 
in Salsette, an island near Bombay. This after some 
negotiations was done in 1848 and the grant which falls to 
be construed in this action was given. 

This grant, after a preamble narrating the original grant 
of Rs.4000 to the family and the request that it might be 
exchanged for a grant of villages, goes on as follows: “The 
aforesaid villages of Juhu and Vile Parla in the island of 
Salsette are hereby assigned to you and your heirs in perpetuity 
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irom the year a.d. 1847-8. The particulars of the cultivation, 
etc., iounued on the •lainabandi of 1842-3 and the conditions 
ol the tyrant are as lollows:— v 


T '; r , Then follows a long and minute description of the villages, 
ok State the boundaries and the various lands from which revenue was 
ki k Ind ia. j cv j c ,j calculated partly on the lands and partly on the 
produce of brab trees which are tapped for toddy. All the 
particulars referred to lands as held by various ryots or 
sutidars, as to whose position explanation will be shortly given. 
The list ends with a summation of the revenue at the sum of 
Ks.4679-1-8. From this is deducted “the amount of your 
inam Its.4000.” It is added that there are ninety-seven 
undrawn brab trees for which “ the grantee is to pay 
Rs.20-14-4,” making the whole sum payable by him as the 
surplus over the Rs.4Q00, Rs.700. Subsequently, on condition 
of the surrender of certain other lands not included in this 
grant, the Rs.70() was reduced to Rs.200. The deed then 
goes on with various conditions which will be examined 
hereafter. 


It is now expedient to explain the position of the ryots 
or sutidars. By legislation in 1808. the sutidars in Salsette 
were declared to be permanent proprietors ot their lands so 
long as they paid the amount of their assessment, and this 
assessment was fixed at a sum equivalent to a certain share 
of the produce and could be revised every five years. 

The effect of the deed is in their Lordships’ view quite 
clear. It is a grant of the villages. The villages consist partly 
of land occupied by sutidars and partly of land not so occupied. 
So far as the land occupied by the sutidars is concerned, the 


grant becomes in effect a grant of the revenue payable by them. 
So far as the other land is concerned, though the grant is to 
the grantee, yet if he brings it under cultivation he is bound, 
in virtue of a condition which will be hereafter quoted, to 


pay the assessment just as a new sutidar would have to pay 
had he been settled there by the Government. 

The grantee entered into possession under the grant and 
his heirs succeeded. They annually paid the Rs.200 and 
have drawn regularly the revenue from the sutidars, as that 
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revenue was from time to time fixed; in particular there was J.r. 
an increase in 1885 and they recovered the increased sum. iq2S 

The appellants represent the original grantee. They were ^ 7 ^ 

in actual possession of certain portions of the land not held «. 
by sutidars, but they do not appear to have brought 
additional land into cultivation. for Inuia. 


In 1879 the Bombay legislature passed an Act called the 
Bombay Land Revenue Code. By this Act, s. 48, sub-s. 2: 

« Where land assessed for use for any purpose is used for any 
other purpose, the assessment fixed under the provisions 
of this Act upon such land shall, notwithstanding that the 
term for which sucli assessment may have been fixed has not 
expired, be liable to be altered and fixed at a different rate 
by such authority and subject to such rules as the Governor 
in Council may prescribe in this behalf.” By s. 214 the 
Governor in Council was authorized to make rules regulating 
the assessment of land to the Land Revenue and the 
alteration and revision of such assessment and the recovery 
of land revenue. Rules under that section were published 
in 1907. Rule 1 provided that when land assessed for purposes 
of agriculture only is subsequently appropriated to any 
purpose unconnected with agriculture, the assessment upon the 
land so appropriated shall, unless otherwise directed by the 
Governor, be altered and fixed and revised by the Collector. 
After providing in subsequent rules that when an application 
for a permission to appropriate the land to other purposes than 
agriculture is received by the Collector, he should forward 
it to the holder of the alienated village who should then state 
whether the application should be granted or refused, r. 5 
provides that after that the Collector shall direct the village 
officers to levy any altered assessment so ordered and such 
altered assessment shall be levied in the same manner as other 
land revenue and shall be credited wholly to the holder or 
holders of the alienated village where such holder or holders 
are entitled to the whole land revenue of the village or 
proportionately to the share of such holder or holders when 
such holder or holders are entitled to a proportion only 
of the land revenue in accordance with the conditions 
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under which such holder or holders hold the alienated 
\ illage. 

In November, 1916, without any intimation to the 


WaDIA 

Sfcretary l^ a ' nt '^ s > a surveyor began to survey various building plots 

for im,m 111 tllC vil,age ot Vi,e Par,a > "ith a view to fixing a building 
-assessment thereon. On this coming to their knowledge the 

plaintiffs wrote asking lor an answer as to whether the 
( ollcetor considered that the building or non-agrieultural 
assessment should be paid to them. To this they received 
a reply that the Oovernment’s view of the grant was that 
the grantees had no right to a non-agricultural assessment, 
which belonged to the Government. After some ineffectual 
appeals to revenue officers the plaintiffs raised the present 
suit to determine the question. The leading demand is 
that a declaration should be made that the non-agricultural 
assessment levied under a statute of rules should be paid to 
them as in place of the agricultural assessment which they 
previously received. They also asked for repayment of a 
build.ng assessment which had been levied on lands in their 
own actual possession. 


The suit depended before the joint .Judge of the Thana 
District. He held that the plaintiffs were entitled to recovery 
of such assessment as had been made on lands in their actuol 
possession, but as regards the main claim he dismissed the 
action. Appeal was taken to the High Court of Judicature 
at Bombay, which affirmed the judgment, and from that 
judgment the plaintiffs appeal to His Majesty in Council. 

The learned trial judge examined with great care the 
correspondence which took place between the parties before 
the deed of 1847 was granted, and he came to his opinion 
on the true meaning of the deed, as he puts it himself, “after 
a careful consideration of the deed in the light of the 
correspondence.” Their Lordships must say at once that 
this way of approaching the true construction of the deed 
is quite illegitimate. The learned judge in another passage 
says that because the correspondence is referred to in the 
deed that makes it part and parcel of it. The only reference 
!o the correspondence is in the narrative in the preamble 
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of the deed that there had been such a correspondence, but 
it is a vital mistake to suppose that that introduces the 
correspondence as a part of the deed. Nothing is better settled 
than that when parties have entered into a formal conti act 
that contract must be construed according to its own terms 
and not lie explained or interpreted by the antecedent 
communings which led up to it. This is especially true ot 
a conveyance. There even, if there has been a formal ante¬ 
cedent contract, that contract cannot be looked at to control 
the terms of the conveyance; much less can mere communings, 


which could only show what parties meant to do but cannot 
show what they did. It would be otiose to set forth at length 
the authorities, but reference may be made to the dictum 
of Baron Parke in Shore v. lttfccm(l); Smith v. Doe d. 
Jersey(2) ; Prison Commissioners v. Clerk of the Peace for 
Middlesex, per Sir G. Jessel(3); and Lee v. Alexander ( 4), 
in which (the case is a Scotch case where the law is 
the same) Lord Selborne states the proposition as a general 
one. 


J.C. 
1928 
Wadi a 

V. 

SECRETARY 
OF STATE 
FOR INDIA. 


While their Lordships have thought it expedient to make 
it quite clear that this method of approaching the question 
used by the trial judge was illegitimate, they note that no 
such criticism can he directed to the judgment of the High 
Court. Those learned judges, although only expressing their 
opinion as a doubt as to the admissibility of what, the trial 
judge had done, yet clearly make up their minds on the 
construction of the deed, but the result at which they arrived 
is the same as that arrived at by the trial judge. Their view 
is tersely expressed by the first finding of the trial judge: 
“The grant is neither an absolute grant of the soil nor a mere 
assignment of the revenues. It is merely an assignment of 
Rs.4000 out of the revenue of the village subject to the 
conditions of the grant.” 


From that view they deduce the further consideration, 
that what they called conditional or enhanced assessment 
belongs to the Government. 


(1) (1842) 9 Cl. & F. 355, 555. 

(2) (1821) 2 Brod. Sc B. 473. 

8 


(3) (1882) 9 Q.B.D. 506, 511. 

(4) (1888) 8 App. Cns. 853, 868. 
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In their Lordships view this is a complete inversion of the 
scheme of the deed, prompted rather by a view as to what 
m the circumstances the (Jovcrnment ought to have done 
rather than by a strict observation of what they did do. 
•No doubt it was clear that the (Jovcrnment intended and 
thought that what they were giving was worth Iis.4000; 
lmt they were not giving Rs.4000. On the contrary they were 
giving something instead of Rs.4000 which at that time 
they were paying in cash. Now whenever one person gives 
another something instead of what lie has got, both parties 
take the risk of whether the thing that is given will keep, 
or lose, or enhance its value. Even an obligation to pay 
in currency is liable to that risk. The fluctuations in quite 
1 event years in European rates of exchange have brought 
home that lesson to many an unfortunate grantee. Now 
what did the (jovcrnment grant by the deed? Indubitably 
they granted not money but villages. These arc the only 
words ot conveyance. The something they were giving, 
i.e., villages, were on accurate calculation worth more than 
Ks.4000 yearly, which was the sum of which in cash the 
(lovemmcnt were being relieved. They calculated to a rupee 
what the gift was worth, and then sav “deduct your inam,” 
i.e., your old free grant, and you will find you get Rs.600 
odd too much. There is a little extra for some brab trees, and 
therefore you will become bound to pay us Rs.700 a year, and 
that is to be an ordinary debt recoverable like any debt by 
process. How fantastic is the idea to turn this into what the 
learned judge of the trial Court called an “annuity” of Rs.4000. 


Doubtless, however, the villages are granted under con¬ 
ditions. Their Lordships will now analyse the conditions. 
Conditions 1, 2 and 3 have been already dealt with, for they 
embody the calculation of how much is the worth of the 
lands and the brab trees and how much they exceed Rs.4000 
and they provide for the payment of Rs.700 as excess, which 
excess is to be paid as an ordinary debt payable on a day 
certain and recoverable by process. 

The fourth and fifth conditions explain that if the grantee 
brings into cultivation any land not then cultivated and 
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consequently not assessed, he will after a eerta.n more onu n be 
liable to assessment for that, just as the ryots are tor their and. 

Then come the fasciculus of conditions b. 7, 10 and l-t, 
which secure the provision to outsiders of quasi easement 

rights hitherto enjoyed. 

Then the position of the grantee to the ryots or sutidars ’ _1_ " 
is specially dealt with, and those articles had better be quoted 
in full: “8. You are to continue the ryots in the free enjoy¬ 
ment of their sootee lands, brab and other trees of which 
they are the owners as well as such other privileges as they 
may be entitled to in the same manner as they have enjoyed 

(hem before. 

“11. You are not to alter the present mode of assessment 
nor to introduce any new tax but to collect your rents from 
the ryots according to the commutation taxes as they may 
be fixed from time to time in the Island of Salsette. You 
are not to fix your instalments earlier than those fixed lor the 
Government villages, though you may postpone them to a 
later period should you wish it. 

“ 12. Tn the event of land assessment being increased or any 
other modification introduced in the existing revenue system 
of the Island of Salsette by the authority of the Government, 
the same shall have operation within the villages hereby 
granted to you.” 

The remaining conditions have to do with miscellaneous 
matters in which the grantee is warned against trying to 
exercise any magisterial authority, etc. Then there is one 
condition on which the learned counsel for the respondent 
laid great stress—namely, condition 20: “ 20. It is clearly 
to be understood that this deed confers no right which the 
Government docs not now possess and only such portion of 
the rights of Government as may be herein specifically granted 
is granted to you.” 

In conclusion, condition 21 provides that the grant is only 
to be to the grantee and not to disponees and that on failure 
of heirs the grant is to revert to the Government. 

It will be observed that these conditions leave the matter 
of the grant exactly as it was, i.e., that the only grant is the 


60 


INDIAN APPEALS. 


[L. R. 


J.C. 
1928 
Wadi a 

V. 

Sfcfetary 
of State 
for India 


t'lunt of the villages. The learned judges having settled as 
mentioned that the deed is the grant of an annuity then 

proceed to consider what is to be the fate of the building 

assessment which is imposed on such ryots as have decided 

to divert the land from agricultural to building purposes 
and come to the conclusion that this extra assessment, as 

the\ call it, belongs to the Government. Here there is another 
misconception. The Act of 1879 by s. 48 does not provide 
lor an additional assessment; it only provides for an altered 
assessment to be imposed according to rules. Once the 
building assessment is imposed the old agricultural assessment 
has gone for ever. This, if it is thought out, is quite logical. 
The root idea of British rule in India is that he who has the 
soil must pay, not in kind like a proper tithe, but in money, 
a certain proportion of what lie gets from cultivation, and 
this money payment can be raised from time to time so as 
to maintain the proportion to the fruits of cultivation which 
have increased. If therefore the cultivation for agricultural 
purposes is given up and the land is used for building, the 
building assessment carries out the same idea, as being the 
equivalent for a certain proportion of what the cultivation 
of lands under these new conditions might bring. Therefore, 
inasmuch as the ryots agricultural assessment in virtue of 
the grant of the village went to the grantee, so does the 
altered or building assessment, unless under the rules which 
the Government have power to make its destination is in 
some way altered, but the rules absolutely recognize the 
same right. 


Rule 5 of the Revenue rules of 1907, already quoted, says 
that the altered assessment shall be levied in the same 
manner, i.e., as the agricultural assessment, is levied, and shall 
be credited to the holder or holders of the alienated village 
or a holder in part. Now, by s. 3 of the Land Revenue 
(.’ode, the interpretation section, it is settled what is an 
alienated village. “ Alienated,” says that section, sub-s. 20, 
“ means transferred in so far as the rights of Government 
to payment of the rent or land revenue are concerned wholly 
or partially to the ownership of any person.” Before the 
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wran t the Government were the holders of the village as a 
whole entity, the sutidars being proprietors ot their own 
respective plots, but in no sense owners, of the village. Then 
by the deed of 1847 the village was alienated as alienated is 
defined in the section just quoted, and so alienated to the 
appellants. They were then the owners of the village. They for_In.it 
are not, however, the proprietors of the whole village, because 
there is still land on which assessment may be allowed when 
the land comes into cultivation, and that amount of assessment 
by the terms of the deed goes to the Government. This 
ownership, however, is not an ownership in esse but is an 
ownership in posse. Now it would be pure speculation to 
fix the proportion which the ryots assessment enjoyed by the 
appellants bears to the possible amount which the Government 
will enjoy if other land is brought into cultivation. The 
simple plan therefore seems to be to fix that when a building 


assessment comes into being that assessment should come 
to the person to whom the agricultural amount which it 
displaces should go. 

Condition 20, which the respondent's counsel so strongly 
pressed, has no application. The building assessment is 
not a grant now of the Government of something which 
they did not possess in 1847 but do possess now. It is not a 
grant at all. The old agricultural assessment was granted. 
Then comes legislation which binds the Government just as 
much as the grantees, and turns that agricultural assessment 
into an altered building assessment; but it is still the same 
assessment on the same lands. 


Their Lordships are therefore of opinion that the judgment 
must be reversed in so far as it denies the appellants all right 
to building assessment, and that a declaration should be mad^ 
to the effect just stated. The rest of the judgment will 
stand. The appellants must have the costs before this Board 
and in the Courts below. Their Lordships will humbly advise 
His Majesty accordingly. 


Solicitors for appellants: Ranken Ford cf- Chester. 
Solicitor for respondent: Solicitor, India Office, 
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SARAT KUMAR I BIBI.Appellant; 

AND 

SAKHI ( HAND and Others .... Respondents. 

ON APPE.xL FROM THR HIGH COURT AT PATNA. 

Prolate —Will—Onus of Pi oof—Will prepared under Suspicious Circum¬ 
stances—St i t,able Provisions invalid—Grant of Probate as to rest of Will. 
In all cases in which a will is prepared uml-r circumstances which 
raise the suspicion of the Court that it does not express the mind of the 
testator, it is for those who propound tlie will to remove that suspicion, 
and it is only when that has been done that the onus is thrown on those 
who oppose the will to prove fraud or undue influence. The above 
principle is not confined to cases in which the will has been prepared 
by a person who takes a pecuniary benefit under it. 

Tyrrell v. Painton [ 1 Si»4 J I>. 131 applied. 

Where the suspicion arises only as to one particular provision which is 
severable, and that suspicion is not removed, the Court can admit the 
rest of the document to probate. 

r.hodrs v . Rhodes (1882) 7 App. Cas. 192 applied. 

Decree of the High Court reversed. 

Consolidated Appeal (No. 21 of 1027) from a decree of 
the High Court (December 0. 102”>) reversing a decree of the 
District Judge of Bhagalpur. 

The consolidated appeal arose out of an application by 
ihe respondents for a grant of probate of a will dated July 24, 
1023, of which they were four of the five trustees. 

The facts are fully stated in the judgment of the Judicial 
Committee. 

The trial judge dismissed the application. 

From his decree there were two appeals, one by the present 
respondents, and the other by the testator’s sister, Rajdulari 
Bibi. 

The High Court (Das and Foster JJ.) allowed the appeals 
and directed that probate should issue. 

1928. Xov. 8. f). l)c Gruyther K.C. and Wnllach for the 
appellant. 

Sir George Lowndes K.C. and E. II. Koikes for respondents 
1 to 4. 

.1. Pocock for the respondent Rajdulari Bibi. 


* Present: Lord PiiiLMMOBE, Loud Atkin, and Sir Lancelot Sanderson. 
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Nov 30 The judgment of their Lordships was delivered b> 
Sir Lancelot Sanderson. These arc consolidated appeals 
by Sarat Kumari Bibi against two decrees of the High Court 
of Judicature at Patna dated December 0, 1925, whereby 
the decree of the learned District Judge of Bhagalpur dated 
.lunc 23, 1924, was reversed. 

The respondents, Rai Sakhi Cliand Bahadur, Babu Ganesh 
Lai, Madusudan Das and Maulvi Jamaluddin khan who 
arc four out of the five trustees named in the will purporting 
to have been made by one Raghunandan Lai on July 24, 
1923, filed an application for probate on February 27, 1924, 
in the Court of the said District Judge of Bhagalpur. 
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Raghunandan died on August 31, 1923, leaving two 
daughters, Raj Kumari Bibi and Sarat Kumari Bibi. His 
other near relations were his widowed sister Rajdulari Bibi 
and Krishna Bibi, the widow of Raghunandan’s brother, 
Jadunandan Lai. 

Caveats were filed by the two daughters and by Krishna 
Bibi; but objections were filed by Krishna Bibi and Sarat 
Kumari Bibi only. In these appeals the Board is concerned 
only with the objections raised by the daughter, Sarat Kumari 
Bibi, who is the sole appellant. 

At the hearing of the appeals before the Board the four 
above-named executors and Srimati Rajdulari Bibi, who is 
one of the respondents in the second appeal, appeared by 
learned counsel. Krishna Bibi was not represented. 

Three issues were framed by the learned District Judge as 
follows: (1.) Was the will validly executed and attested? 
(2.) Was the testator in a sound disposing state of mind 
at the time of execution of the will? (3.) Was the will 
executed under the undue influence of Maulvi Jamaluddin 
Khan? 

The learned judge answered the second issue in the affirmative 
and the third issue in the negative. On the first issue he held 
that the will was not validly executed, and he answered the 
first portion of the issue—namely, as regards execution— 
in the negative and the second portion—namely, as regards 
attestation—in the affirmative. 
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j. C The ground of his decision was that the propounders of 

192S t,K ‘ W »H had failed to satisfy him that the testator was aware 

—of the contents of the will and that the will expressed his 
Sarat . ... 

Kumari intention. JJe was of opinion that a very active part in 

,,,,u the preparation of the will was taken by Jamaluddin, who 

Sakhi was the manager and confidential servant of the testator, 

lh an Cllc [ that he took a substantial benefit under the will. 

Applying the principles laid down in Harry v. Butlin{l) 
and Tyrrell v. Paint on (2), the learned judge held that the 
cireuinstances in connection with the preparation of the will 
aroused suspicion, that such suspicion had not been removed, 
and that he was not satisfied that the testator was aware 
ot the contents of the will. He accordingly refused to grant 
probate of the will to the executors. 

Rajdulari Bibi and the four above-named executors appealed 
in two separate appeals to the High Court of Judicature of 
Patna. 

The learned judges of the High Court on December0, 
1925, allowed the appeals, set aside the decree of the learned 
District Judge, and directed that probate should issue as 
prayed. They held that the will created no trust in favour 
of Jamaluddin, that the learned District Judge was wrong 
in thinking that there was any suspicion inherent in the will 
which took the ease out of the ordinary rule—namely, that 
the proof of capacity and the fact of execution carry with them 
the presumption that the tcstalor had knowledge of the 
terms of the will. The learned judges said that they were 
prepared to go further and hold that there was satisfactory 
evidence to satisfy the conscience of the Court that the 
testator had full knowledge of the terms of the will, including 
those contained in the twelfth paragraph. 

Sarat Kumari Bibi, a minor appearing through her guardian 
and next friend, Jugal Krishna Prasad, has appealed against 
the said decrees of the High Court to His Majesty the King 
in Council. 

At the hearing before the Board it was admitted by learned 
counsel appearing for the appellant that the will was 

( 1 ) (1838) 2 Moo. P. C. 480. (2) [3394] P. 151. 
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undoubtedly executed by the testator, that it was duly attested 
and registered, and that now there was no suggestion of 
undue influence. 

The argument presented on behalf of the appellant was 
that the view of the High Court in regard to the benefit alleged 
to he conferred on Jamaluddin under the will was not sound, 
and that the conclusion of the learned District Judge in 
holding that it had not been satisfactorily proved that the 
testator was aware of the contents of the will, was correct. 
It was further contended that in any case there was no 
reliable evidence that the testator was aware of the provisions 
contained in the twelfth paragraph of the will, and that the 
probate, if granted, should be granted excepting the said 
twelfth paragraph. 
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The main provisions of the will are that the two daughters 
are given legacies of Rs.500 monthly each, which will descend 
as far as their children’s children. The testator’s sister is 
given Rs.500 monthly and the testator’s residential house 
and furniture. Rs.300 monthly is given to an aunt of the 
testator Rama Bibi, Rs.200 monthly to Madusudan Das, a 
second cousin, and after one or two other smaller legacies 
the balance is to go in the first instance to the improvement 
of the estate and, secondly, to the constitution of a Poor 
Students’ Fund. 


The twelfth paragraph of the will is as follows: “ XII. For 
carrying out the above-mentioned provisions, I, the executant 
appoint five trustees: (1.) Rai Bahadur Babu Sakhi Chand, 
Superintendent of Police, at present manager of the Jagannath 
Temple, residing at present at Puri; (2.) Rai Bahadur Surja 
Prasad, son of Babu Ras Bihari Sahay, deceased, Vakil, 
resident of Mahalla Khanjarpur, district Bhagalpur; (3.) Babu 
Ganesh Lai, my Khalera brother-in-law (cousin-in-law), resident 
ot Mahalla Guzri, Patna City; (4.) Babu Madusudan Das, son 
of Babu Ram Narayan Das, deceased, (who is) my relative 

-r f o MahaUa G °laghat, Bhagalpur, and proprietor of 
the Gopa! Steam Press, Bhagalpur; (5.) Maulvi Jamaluddin 

an, e present manager of my estate, resident of Mahalla 

° £ BhaealpUr ' The Maulvi has 
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up to this time been serving me faithfully and conscientiously 
and he is acquainted with everything. He is therefore assigned 
the position of manager for life in addition to that of a trustee. 
His monthly salary for manager’s work is fixed at Rs.250. 
Over and above this salary, proper conveyance charges shall 
be given to him, and travelling and daily diet expenses shall 
be given as in my time., or the trustees may make proper 
arrangement therefore (?) in such manner as they may think 
proper. In (case of) increase of the income of the estate, 
the trustees shall allow him such increment of salary as may 
be decided upon by them. This item of expenditure shall 
be a charge on my estate under the head—establishment 
charges. Travelling expenses both ways, etc., shall be paid 
to trustees Nos. 1 and 3 when they shall come over on business 
of the estate, and Ihe same rule shall apply to the trustees 
living at a distance. This (item of) expenditure shall be a 
charge on my estate under the head—allowance to trustees.” 

The will purported to have been signed by the testator 
in the presence of Sarja Prasad and Satish Chandra Dey, 
and to have been acknowledged by the testator to Gauri 
Shankar Sahav. A note at the foot of the will is as follows: 
“ I certify that I have read over and explained this will to 
the testator, who seemed to understand it perfectly, and it 
is signed by Jamal Khan, i.e., Jamaluddin. The will is signed 
in another place by Jamaluddin as the scribe of the 

document. 


On July 24, 1923, the will was presented at the Sadar 
Registration Office, Bhagalpur, by Raghunandan, the testator, 
who was identified by Sarja Prasad. 

In dealing with the rule laid down by the above mentioned 
cases —namely, Barry v. Butlin(l) and Tyrrell v. Paint on{2) 

_and the question whether Jamaluddin took a benefit under 

the will, the learned judges of the High Court held that 
“the benefit must be a pecuniary benefit, a legacy, for 
instance, more or less of a substantial nature.” Their 
Lordships are not able to agree that the principle laid down 
in the above mentioned cases is limited to such a benefit 

(1) 2 Moo. P. C. 480. (2) [1895] P. 151. 
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as that indicated by the learned judges of the High Court; 
but they are relieved from the necessity of discussing this 
matter at any length, for it was not seriously argued before 
them by learned counsel for the executors that Jamaluddin 
did not receive a benefit under the will in view of the fact 
that the testator had thereby appointed him manager of his 
estate for the period of his life at a monthly salary of Rs.250. 

Their Lordships agree with the finding of the learned District 
Judge, which was to the effect that the undisputed facts of 
the case show that Jamaluddin took an active part in the 
preparation of the will, and inasmuch as, in their opinion, 
Jamaluddin did take a benefit under the will by reason of the 
provision in the twelfth paragraph of the will, by which 
he was appointed manager of the estate for life at a salary, 
the principle laid down by the above mentioned cases is 
applicable to this case, and these appeals must be decided 
in accordance therewith. 

It will be sufficient to refer to the statements of the rule 
made by Lindley and Davey L.JJ. in Tyrrell v. Puinton.{ 1) 

“ The rule in Barry v. Butlin(2 ); Fulton v. 4ndr*u;(3); 
and Brown v. Fisher(4) is not, in my opinion, confined to 
the single case in which a will is prepared by or on the instruc¬ 
tions of the person taking large benefits under it, but extends 
to all cases in which circumstances exist which excite the 
suspicion of the Court; and wherever such circumstances 
exist, and whatever their nature may be, it is for those who 
propound the will to remove such suspicion and to prove 
affirmatively that the testator knew and approved of the 
contents of the document, and it is only where this is done 
that the onus is thrown on those who oppose the will to prove 
fraud or undue influence, or whatever else they rely on to 
displace the case made for proving the will.” (Lindley L.J.) 

“ It must not be supposed the principle in Barry v. Butlin( 2) 
is confined to cases where the person who prepares the will 
is the person who takes the benefit under it-that is one 
state of things which raises a suspicion; but the principle 

(3) (1875) L. R. 7 H. L. 448. 

(4) (1890) 63 L. T. 465. 
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(1) f13943 P. 151,157, 159. 

(2) 2 Moo. P. C. 480. 
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is that wherever a will is prepared under circumstances which 
raise a well-grounded suspicion that it does not express the 
mind of the testator the Court ought not to pronounce in 
favour of it unless that suspicion is removed.” (Davey L.J.) 

The material facts relating to the preparation and execution 
of the will arc as follows:— 

In July, 1D23, the testator was ill; he had been an invalid 

for a considerable time, and he left his home in Bhagalpur 

cn July 25, 11)23, and went to Calcutta for treatment. As 

already stated, he died on August 31, 1923. It was alleged 

by Jamaluddin that a few days before the testator went to 

Calcutta he handed to Jamaluddin two or three pages of notes, 

written in Urdu by the hand of one Hasan Ali, who had acted 

as tutor to the testator when he was a boy, and that the 

testator instructed him to take the notes to a vakil, named 

.Ranjit Sinha, for the purpose of having them put into the form 

of a will. Accordingly, on the evening of July 21, 1923, 
* 

•'Jamaluddin took the notes to Ranjit Sinha, who dictated a 
draft of a will, which Jamaluddin wrote in Urdu. 

On the morning of July 22, 1923, Jamaluddin is alleged 
to have taken the draft of the will to the testator, and at 
his request to have read it to the testator, who asked him 
to read some parts again and to explain them. This he did, 
and he then handed both documents to the testator. It is 
alleged by Jamaluddin that the provision appointing him 
manager for life at a salary was in the notes given to him 
by the testator and in the draft will dictated by Ranjit Sinha. 
Unfortunately, neither of these documents has been produced 
and Ranjit Sinha was not called as a witness. The explanation 
for the absence of the latter from the witness box was that 
he was appearing as vakil for the executors at the hearing 
of this case before the learned District Judge. Hasan Ali, 
the tutor, gave evidence, and said that he wrote the notes 
at the dictation of the testator, who kept what he had written. 
When cross-examined, he stated “that it was in the notes 
that Jamal would be a life manager on Rs.250.” 


On the next day—namely, July 23—according to the 
evidenee of Jamaluddin. the testator gave the draft to him. 
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saving “ There are some canceUations in it: copy it out 
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agam.” It appears, however, from a later passage in his 
evidence that Jamaluddin made the cancellations m the draft 


J.C. 

1928 


at the order of the testator. Jamaluddin made a fair copy 
of the draft, but he emitted from the fair copy the paragraph 
relating to the appointment of trustees and to the appoint¬ 
ment of Jamaluddin as manager of the estate for life. He 
alleged that he was told by the testator to omit that paragraph 
from the fair copy. The explanation given for the omission 
was that the testator wished Surja Prasad, thc^ Government 
pleader at Bhagalpur, to be one of the trustees of the 
that he wished to consult Surja Prasad as to the will, 
the testator feared that if Surja Prasad saw his 
trustee and executor he might refuse to give his x 

That evening Surja Prasad went to the testators 
and the testator asked Jamaluddin to produce the fair \opj^v 
of the will which he had made that day. Accordingly^* 
Jamaluddin brought it and in the presence of the testator 
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read it out. \ 

The testator asked Surja Prasad to see that it was all ri^t. 
Surja Prasad said he would see it next morning, whereufljm 
the testator told Surja Prasad to take the draft away wfC^ 
him, and that he would send Jamaluddin in the morning. \ ( 
The next morning, i.e., on July 24, 1923, Jamaluddin went \ 
to the house of Surja Prasad, who suggested two alterations 
in the draft—namely, that the Rs.500 monthly to the daughters 
should be made an absolute estate of inheritance and that 
the grant for educational purposes should be specified. 
Jamaluddin, in reply to such suggestions, said that it was 
the testator’s wish that the disposition should be as in the 
draft. Accordingly Surja Prasad did no more than make 
some verbal alterations and gave the draft back to Jamaluddin. 

The draft shown to Surja Prasad has not been produced, but 
there is no doubt that it did not contain the paragraph 
numbered 12 in the will relating to the appointment of trustees 
and manager. Jamaluddin took the draft back to the testator, 
who instructed him to make a fair copy and to add the 
paragraph as to the appointment of trustees and manager. 


\ 
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There is no direct evidence that Jamaluddin reported to 
the testator the advice which Surja Prasad had given in respect 
ot the two matters already referred to. It appears that 
Jamaluddin took upon himself to reject Surja Prasad’s 
suggestions, relying on his own alleged knowledge of the 
testator’s wishes. 


Jamaluddin then made a final fair copy, including para. 12, 
and took it to the testator, read it out to him, and added 
and signed the certificate that he had read over and explained 
the will to the testator, who appeared to understand it 
perfectly. 


In the afternoon of the same day Jamaluddin and Satish Babu 
went with the testator in a car to the Court. Surja Prasad 
was called, and the testator, sitting in the car, executed 
the will, signing his name on each page; this was done in the 
presence of Surja Prasad, Satish Babu and Jamaluddin. 
Gouri Babu was then called, and the testator admitted his 
signature to him. The will was then placed in an envelope, 
which was sealed. The testator, Surja Prasad and Jamaluddin 
went to the registry office, where the will was deposited. 

Surja Prasad in his evidence said that he was aware: 
“ That a man who takes substantial benefits under a will 
should not take part in its preparation, but I did not know 
until next day at the registration that Jamal took a benefit 
under it. That clause was not in the draft.” In another 
part of his evidence Surja Prasad said: “ I intend to renounce 
my executorship. It was after the registration that Jamal 
Babu told me I was down as a trustee and executor. I said 
that I ought to have been consulted first, and that I objected, 
since I was about to retire from my practice. No executor 
or trustee was in the draft shown to me.” 

From the above mentioned evidence it is not clear whether 
the information given by Jamaluddin to Surja Prasad as 
to the former taking a benefit under the will, and the latter 
being a trustee, was given in the presence of the testatpr. 
It is possible that it was; on the other hand, it is equally 
possible that it was not; and to assume that the information 
was given in the presence of the testator would be mere 
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guesswork. Surja Prasad did, in fact, refuse to act as 
tnistee and executor. 

In view of the above mentioned facts, in their Lordships 
opinion there is ground for suspicion that the testator was 
not aware of the provision in clause 12 ot the will by winch 
Jamaluddin was appointed manager of the estate for hfe 
at the salary of Rs.2fi0 per month, with the accompanying 
provisions for the payment of charges and expenses and the 
possible increase of salary. Indeed, it was not seriously 
argued by the learned counsel for the executors that there 
was no ground for suspicion. The point on which the learned 
counsel laid stress was that the evidence was amply sufficient 
to remove the suspicion and to satisfy the Board that the 
testator was aware of and understood all the provisions, 
including para. 12, of the will. 

The learned counsel for the executors further argued that 
in any event probate should be granted of all the provisions 
in the will except that part of it which provided for the 
managership of Jamaluddin, and he relied on the decision 
in Rhodes v. Rhodes.( 1) 

In their Lordships’ opinion, there is no ground for holding 
that the testator was not aware and did not approve of all 
the provisions of the will with the exception of para. 12. 

The question therefore is narrowed down to the considera¬ 
tion whether the testator approved and was aware of the 
provisions of para. 12. Their Lordships are satisfied that 
that part of the paragraph which deals with the appointment 
of the five trustees was in accordance with the testator’s 
wishes. They are not, however, satisfied that the appointment 
of Jamaluddin as manager of the estate for life and the terms 
of such appointment were in accordance with his wishes 
or that he was aware of the provision in the will relating 
thereto. 

It is not necessary for their Lordships to set out in detail 
all the reasons for holding that the suspicion in respect of 
the above mentioned provision has not been removed. It 
will be sufficient to refer to some of them. 

(1) (1682) 7 App. Cas. 192. 
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The . evidence as t0 the existence of the above mentioned 
provision in any of the drafts made prior to the fair copy 

ot the will, which was executed, is limited to the evidence of 

Jainaluddin and Hasan Ali, who was speaking merely from his 
recollection. 

None of the material notes or drafts was produced. 
Ranj it Sinha, whose evidence would have been very important, 
was not called as a witness. There is no evidence beyond 
that ot Jamaluddin, the interested party, that on the 
morning ot July 24, 1923, the will was read to the testator 
or that he read it himself. There is no doubt that when the 
draft of the will was shown to Surja Prasad it did not contain 
para. 12 or any such provision. The explanation given in 
the evidence of Jamaluddin for its omission was to the effect 
that the testator did not wish Surja Prasad to know that 
he was to be a trustee. It is difficult to accept this as a 
sufficient and reasonable ground for withholding the provisions 
of that paragraph from the knowledge of Surja Prasad. 

The position, therefore, in respect of this part of the case 
is that the clause in the will under which Jamaluddin was 
to receive a substantial benefit was by his action withheld 
from the knowledge of Surja Prasad, the Government pleader, 
whose advice was sought as to the will, and no satisfactory 
explanation is forthcoming for such action. 

There are some grounds to support the opinion of the 
learned District Judge that it was at least doubtful whether 
the testator could have read the Urdu script in which the 
will was written. It is curious that Jamaluddin should have 
indorsed on the will the certificate that he had read it over 
and explained it to the testator, who seemed to understand 
it perfectly, if it were the fact, as alleged by Jamaluddin, 
that the testator could read the Urdu script and that he had, 
in fact, read the will for himself. 

The above are some of the reasons which have actuated 
their Lordships in coming to the conclusion that the evidence 
is not sufficient to remove the suspicion attaching to the 
provision in question, and to satisfy them that the testator 
knew and approved of the said provision. 
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The result of their Lordships’ conclusions is that probate 
should not be granted to that part of para. 12 which confers 
the benefit upon Jamaluddin; in other words, probate should 
not be granted in respect of that part of the paragraph which 
begins with the words “ The said Maulvi has up to this 
time," and ends with the words “ This item shall be a charge 
on my estate under the head—establishment charges. 

This decision, however, does not mean that probate should 
be refused in respect of the remainder of the will: see Rhodes 
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v. Rhodes.^) 

Their Lordships, therefore, are of opinion that the decrees 
of the High Court should be set aside and an order should 
be made that probate should issue in respect of the will with 
the exception of that part of para. 12 which has been heretofore 
specifically mentioned. 

There remains the question of costs. 

The appellant, Sarat Kumari Bibi, has succeeded in the 
appeal to His Majesty in Council, hut to a limited extent 
only. She has been contending all through the proceedings 
that probate in respect of all the provisions of the will should 
be refused and that there should be an intestacy. In this 
contention she has failed. On the other hand, the executors 
have been contending all through the proceedings for probate 
in respect of all the provisions of the will. In this contention 
they have failed. 

Their Lordships, therefore, are of opinion that there should 
be no order for costs as between the appellant and the 
executors in any of the proceedings, and that any costs paid 
under any orders of the Courts below ought to be returned, 
but that the executors should be at liberty to get their taxed 
costs out of the estate. 

The position adopted by Rajdulari before the Board was 
that probate should be granted in the form and to the extent 
hereinbefore indicated. Consequently their Lordships are 
of opinion that the appellant should pay the costs incurred 
by Rajdulari in the High Court and in the proceedings before 
the Board. 


10 


(1) 7 App. Cas. 192. 
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Tlieir Lordships will humbly advise His 
accordingly. 


[L. R. 

Majesty 


Solicitors for appellant: Chapman-Walker & Shephard. 
Solicitors for respondents Nos. 1 to 4: Watkins & Hunter. 
Solicitor for respondent Rajdulari: G. L. BorradaUe. 


J-C. KRISHNA PROMADA DASI (Defendant) . Appellant; 

1928 AMD 

Du . 3. DHIRENDRA NATH GHOSH and Others \ 

- (Plaintiffs) .j Respondents. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Sale for Arrears of Revenue—Permanently settled Estate—Adverse Posses■ 
sion as to Part of Estate—Eights of Purchaser — Estoppel—Party to 
Partition claiming Land decreed to another Party—Evidence—Thak 
Statements—Bengal Ixind Revenue Sales Act (XI. of 1859), s. 37- 
Transfer of Property Act (IF. of 1882), 5 . 43. 

The executors of a deceased Hindu sued the widow of his brother 
for possession of land which the decree in a partition suit of 1898 had 
allotted to her, other family properties being thereby allotted to the 
brother since deceased. In 1908 he purchased a permanently settled 
estate at a sale under Act XI. of 1859 for arrears of revenue. The 
evidence showed that the land in suit had formed part of that estate 
at the permanent settlement, though by adverse possession it had 
become the property of the joint family, and had been so partitioned: — 

Held, that as there had been no separate assessment of the land in 
suit it remained liable to be sold under s. 37 of the Land Revenue 
•Sales Act, 1859, for arrears of revenue on the whole estate, and that the 
fact that it had been allotted to the widow by the partition decree did 
not estop the executors from claiming it by virtue of the purchase; 
it was not shown that at the time of the partition the brother, since 
deceased, had made any representation to the widow so as to bring 
3 . 43 of the Transfer of Property Act, 1882, into operation. 

Surja Eanta Acharjya v. Sarat Chandra Eoy Chowdhuri (1914) 
18 Cal. W. N. 1281 (P.C.) followed. 

Muhammad Wali Khan v. Muhammad Mohi-uddin Khan (1919) 
24 Cal. W. N. 321 (P.C.) distinguished. 

* Present: Viscount Dunedin, Lord Shaw, Lord Blanesburgh, and 
Sir John Wallis. 
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U'U, further, thut in detent whether the land in nit 
part of the permanently settled estate at the permanent settlement 

thak statements were admissible and of evidentiary value. 

Jagdeo Narain Singh v. Baldeo Singh (1922) L.R. 49 LA. 399, 4 i 

explained. 

Judgment of the High Court affirmed. 


Appeal (No. 117 of 1927) by special leave from a decree 
of the High Court (November 13, 1925) affirming a decree 
ol' the Additional District Judge of Faridpur (February 12, 
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1928 
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Nath 

GHOSH. 


1923). 

The suit was brought by the respondents, as legal representa¬ 
tives of Upendra Nath Ghose, against the appellant, the 
widow of his brother, for possession of certain land which 
had been aUotted to the appellant by the decree in a partition 
suit of 1898 to which Upendra and his deceased brother were 
parties. The respondents’ claim was by virtue of a purchase 
by Upendra in 1909 of a permanently settled estate at a 
sale for arrears of revenue; they alleged that the lands in 
suit formed part of that estate at the permanent settlement, 
and passed to the purchaser. 


The Bengal Land Revenue Sales Act (XI. of 1859), s. 37, 
provides as follows: “ The purchaser of an entire estate in 
the permanently settled districts of Bengal, Bihar and Orissa 
sold under this Act for the recovery of arrears due on account 
of the same shall acquire the estate free from all encumbrances 
which may have been imposed upon it after the time of 
settlement. . . 


The trial judge decreed the suit, and his decision was affirmed 
on appeal by the High Court (Walmsley and Chakravarti JJ.). 


1928. Oct. 23, 25, 26. Sir George Lowndes K.C. and 
E. B. Raikes for the appellant. 

Dunne K.C. and Wallacli for the respondents. 

The arguments were mainly upon the facts. In addition 
to eases referred to in the judgment,, reference was made to 
Jagadindra Nath Roy v. Secretary of State for India( 1), as 
to the value of thak surveys as evidence. 

(1) (1902) L.B. 30 I.A. 44. 
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J. c. Deo. 3. The judgment of their Lordships was delivered by 

1928 Sir John Wallis. The facts of this case are somewhat 

Krishna unusual. The plaintiffs, as executors of the late Upendra 
R Dasi DA Nath Ghose > sue th e defendant, Srimati Krishna Promada 

Dhirendra UaSSi> h ! S bl0ther ’ s widow, to recover certain lands which 
Nath they claim formed part of a permanently settled estate 
Ghos h • described as taujik 1240, which the deceased Upendra 
purchased at a revenue sale of this taujik for arrears of land 
revenue in the year 1008. 

In 1899 there had been a partition suit in the family of 
Upendra and ol the defendant’s deceased husband, and by 
the partition decree the immovable properties in Sch. 6 of 
the decree were allotted to Upendra and the immovable 
properties in Sch. 8 were allotted to the present defendant 
as her husband’s widow. It is common ground that the lands 
allotted to the widow included the lands claimed by the 
plaintiffs in this suit. The plaintiff’s case is that at the time 
ol permanent settlement they formed part of what is now 
taujik, 1240, and that even assuming, which the plaintiffs 
do not deny, that the owners of 1240 had lost their title to 
these lands by adverse possession and under the law of 
limitation, that they had become the property of his own 
family and had been partitioned as such, they still remained 
liable for the rent or land revenue fixed on estate No. 1240, 
and were liable to be sold for failure to pay the land revenue 
fixed on this estate under s. 37 of the Land Revenue Sales 
Act, 1859. The new owners might, if they had so desired, 
have had the portion of estate No. 1240, which had passed 
to them by adverse possession, separately assessed to land 
revenue, but, as they had omitted to do so, it continued to 
form part of the security for the whole land revenue of estate 
No. 1240 and to be liable to be sold under the section already 
cited. In their Lordships’ opinion this was clearly so, and 
has been so held by this Board in Surja Kanta Acharjya v. 
Surat Chandra Roy Chowdhuri.(l) 


This being so, the substantial questions in this suit are: 
Did the suit lands form part of estate No. 1240; and, if they 

(1) 18 Cal. W. N. 1281. 
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did,, did the fact that in a partition suit these lands had 
been allotted to the defendant as the widow of bpendras 
brother, Upeudra himself receiving otner properties as his 
share of the family property, estop his executors from 
enforcing against the defendant any title which he acquired 
to them as purchaser of estate 1240 at a revenue sale? 

It was held by both the lower Courts that the suit lands 
did form part of estate No. 1240, and that the plaintiffs, as 
executors of the deceased Upendra, were not estopped from 
suing for them. 

The first question depends upon the proper inferences to 
be drawn from the revenue records which have been exhibited, 
consisting of registers, thaks or maps, and thak statements 
recorded when the thaks were made. The learned judges of 
the High Court—Walmsley J., a member of the Indian Civil 
Service, and Chakravarti J.—from their familiarity with 
the revenue system of Bengal, were necessarily in a better 
position than their Lordships are to draw the proper inferences 
from these records, and their Lordships would be very unwilling 
to interfere with their finding, affirming, as it does, the finding 
of the lower Court, unless it were clearly made out that it was 
vitiated by some error of law. 
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It was argued that both the lower Courts erred in acting 
on the thak statements, which were drawn up when the 
thaks or maps were made, and reference was made to a 
judgment this Board delivered by Mr. Ameer Ali in Jagdeo 
Narain Singh v. Baldeo Singh(l), in which it was observed 
that such statements had no evidentiary value. In their 
Lordships' opinion, it was not intended in that case to lay 
down that these statements could never have any evidentiary 
value, still less that they were inadmissible in evidence, but 
only that they were of no evidentiary value when, as in that 
case, they dealt with matter altogether outside the scope 
of the survey. 


At the hearing of the appeal the findings of the lower Courts 
were only questioned with reference to the lands included in 
the first schedule to the plaint. It is in their Lordships’ 

(1) L. B. 49 I. A. 399. 
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J.c. opinion unnecessary to review the evidence on which the 

1928 Courts below have arrived at a concurrent finding. The 

Krishna Iands 111 dls P ute "ere known as Jenidhaha, which was 
P ~ aPPaiently the name of a tillage or hamlet. There was 
»• a " ood deal ot ' evidence as to the way it had been dealt with 
DH Nath RA tlom the tlme ot the Permanent settlement, but it is sufficient 
Ghosh, to say that Jenidhaha is entered both in the defendant’s 
estate, taujik 6591 and in taujik 1240, which was purchased 
bv Upendra in the general register of revenue-paying lands 
•n estates borne on the revenue roll of the district of Faridpur, 
maintained under ss. 6 and 7 of Bengal Act VII. of 1876. 

In their Lordships’ opinion these entries, which were 
based on the earlier revenue records, raise the inference that 
Jenidhaha was included both in estate No. 1240 and in the 
estate from which the defendant’s estate No. 6591 was 
separated when these estates were settled and the revenue 
fixed upon them. From these and other facts the lower 
Courts have drawn the inference that at the time of the 
permanent settlement of these estates they each had a share 
in Jenidhaha, and that consequently it was included in the 
taujik of each estate, and that, in the absence of any evidence 
to the contrary, it must be presumed that each estate was 
entitled to a half share in Jenidhaha. 


From this conclusion their Lordships see no reason to differ, 
especially as it appears to have been not uncommon to include 
the same mauza in two estates when each of them had an 
interest. It was contended before their Lordships that there 
were two Jenidhahas, one of which -was included in each 
estate in it, but in their Lordships’ opinion this is not in 
accordance with the evidence and would not appear to have 
been the case put forward in the Courts below. 

As regards the question of estoppel, the judgment of the 
Board in Muhammad Wali Khan v. Muhammad Mohi-ud-din 
Khan(l) was cited, but in their Lordships’ opinion that 
case is clearly distinguishable. In that case two brothers, 
who were Mahomedans, referred it to arbitrators to divide 
the estate of their deceased father between them, ignoring 


(1) 24 Cal. W. N. 321. 
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surviving uroiuer, - — j Krishna 

property, then sought to recover from his deceased brothers prom.da 

family half the share to which she should nave succeeded „ 

on her husband’s death. This, however, was not the footing dhirendra 

on which the two brothers had gone to arbitration, and it ghosh. 

was held by the Board that he could “not be allowed to come 

back and take as heir to his mother what was by his own act 

not allotted to her, but was divided between herself and 

his brother.” That case has no resemblance to the present, 

in which lands belonging to the family were allotted to the 

defendant without regard to the fact that some of them were 

liable to be sold at a revenue sale for revenue due on another 

estate, a fact which was probably unknown to any member 

of the family. It really made no difference to the defendant 

whether they were purchased at the revenue sale by the 

plaintiffs or by a stranger. 

Sect. 43 of the Transfer of Property Act was also referred 
to, but it has been held by the Subordinate Judge that it is 
not shown that Upendra made any representation to the 
defendant, and therefore there is no room for the operation 
of the section. This question of estoppel does not appear 
to have been pressed in the High Court, as it is not referred 
to in the judgment. 

In their Lordships’ opinion this appeal fails and should 
be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

Solicitors for appellant: Watkins & Hunter. 

Solicitors for respondents: W. W. Box & Co. 


the fact that their father’s widow was entitled to a share in 
his estate. One of the brothers predeceased the widow, and 

. ,i. _ Kic mntlipr s 
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VAJID ALI KHAN .Appellant; 

AND 

PURAN SINGH and Others .... Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Pre-emption—Decree obtained by Co-sharers jointly—Effect of Decree- 
Death of one Plaintiff pending Appeal—Failure to join Representatives 
—Reversal of Decree — Abatement—Rights of Representatives. 

Where plaintiffs obtain a joint decree for pre-emption, without any 
adjudication under Order xx., r. 14 (2.), of their respective rights, they 
each have the right to pre-empt the whole property. If one of them 
dies pending an appeal, and the appeal is allowed without his repre¬ 
sentatives being joined, the appeal abates as to that plaintiff, and he is 
entitled to possession if the pre-emption money in Court is paid over 
to the defendant with the consent of the surviving plaintiffs. 

A stranger-purchaser cannot be required to submit to a partial 
pre-emption, nor is he entitled to demand it. 

Judgment of the High Court I.L.R. 47 A. 100 varied. 


Appeal (No. 67 of 1927) from a decree of the High Court 
(July 11, 1924) varying an order of the Subordinate Judge 
of Bulandshahr. 

The appeal arose out of a suit for pre-emption in which 
four plaintiffs obtained a joint decree and possession of the 
pre-empted property. On appeal the High Court had set 
aside the decree of the Court of first instance. In the execution 
proceedings for the restoration of the property that followed, 
it was discovered that the appeal had been heard and decided 
in the absence of the legal representatives of one of the 
plaintiffs who had died during the pendency of the appeal. 

The facts of the case appear from the judgment of the 
Judicial Committee. 

The High Court (in a judgment reported at I.L.R. 47 A. 100) 
held that the decree on appeal had abated wholly, not 
merely as against the present respondents, the repre¬ 
sentatives of the deceased plaintiff. The judgment was 
subsequentlj 7 disapproved by the Full Bench in Mnhadco 
Singh v. Talib Ali.(l) 

• Present: Lord Shaw, Lord Carson, Lord Blanesburgii. Sir 
John Wallis, and Sir Lancelot Sanderson. 

(1) (1928) I.L.R. 50 A. 792. 
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-Dec. fi. The judgment of their Lordships was delivered by 

4 Sir John Wallis. In this case Puran Smgh, Lekhraj 
Singh, Amar Singh and Pirthi Singh, who were co-sharers 
in the village of Bighepur, filed a suit for pre-emption of certain 
land .which the defendant Muhammad Wajid Khan, who is 
the present appellant, had purchased in the village. The 
sole question in the case was whether the custom of pre¬ 
emption obtained in the village, and the Additional Subordinate 
Judge of Aligarh having found this issue in favour of the 
plaintiffs gave them a decree for possession on their depositing 
the pre-emption money in Court. They duly deposited the 
money and obtained possession in execution of the decree. 

It was suggested for the first time before the Board that 
the fourth plaintiff Pirthi Singh, who actually deposited 
the money in Court and obtained possession, was the only 
riiniritiff who executed the decree; and that the right of the 
o'ther decree-holders and their legaP representatives to execute 
had become barred by limitation. In their Lordships’ opinion 
ttiere b no foundation for this contention. The application 

I * * * | * * * _ * ^ * * * ■ • f 

for execution of the decree, which was signed by all the foilr 
‘decree-holders, stated that the’'money had been deposited 
by them and prayed that possession might be given to them . 
The execution proceeded upon this basis, and in reply to 
'Objections subsequently raised by the defendant Pirthi Singh 
ftiihself stated that the decree-hdders had obtained possession, 
ft is clear therefore that the deposit was made and possession 
fefitaihed on behalf of all the decree-holders. 


' t 


j p \r t 

The defendant appealed to the High Court at Allahabad, 
.making all the .plaintiffs parties to the appeal. When the 
appeal came on for hearing .Amar Singh,thy .third plaintiff, 
: ^ ee “ <lea( M or a bout a, year and. hb legal representatives 
M ‘ 1 8b } W. in., the record; ..There were -net 

J8TOI* U ' tfe .Witt* and .the. appeal was 'allowed 
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the appellate decree recites that he had been duly represented 
at the hearing, whereas in fact he had died and the authority 
to represent him had determined. Their Lordships are not 
in a position to say how this regrettable omission came about, 
and will only observe generally that it cannot be too clearly 
understood that a practitioner who appears for several 

respondents, one of whom dies before the hearing of the 

appeal, owes a clear duty to the Court to bring to its notice 
if he is aware of it the fact that one of the respondents for 
whom he has entered appearance is dead and no longer 

represented by him. Had the Court been apprised of the 

fact, as it should have been, the questions now before the 
Board could have been decided at hearing of the appeal 
and this subsequent litigation would have been unnecessary. 


As it was, the surviving respondents allowed the appeal 
to be heard without objection in the absence of the third 
plaintiff and his legal representatives, thus taking the chance 
of succeeding on the merits; and when they had failed and 
the decree of the lower Court had been reversed and the 
suit dismissed and the defendant had obtained formal 
restitution of possession in execution of the appellate decree, 
they joined with the representatives of the deceased third 
plaintiff in putting in the application to the Subordinate 
Judge, which is the subject of this appeal to His Majesty in 
Council, objecting that the whole appeal had abated by 
reason of the representatives of the third plaintiff not having 
been brought on the record within the time limited by law 
and that the appellate decree was a nullity and did not 
entitle the defendant to restoration of possession. They 
accordingly prayed that the order which the defendant had 
obtained without notice to them might be set aside and that 
they might be put in possession again. 

On this application the Subordinate Judge ruled that 
the three surviving plaintiffs had no locus standi, as under 
the provisions of the Code of Civil Procedure the appeal 
had only abated as to the deceased plaintiff, and the sur¬ 
vivors were bound by the appellate decree. As against 
the representatives of the deceased plaintiff he held that by 
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reason of the abatement the appellate decree was not binding 
on them and that they were entitled to possess,on in exeeo ion 
of the decree of the first Court, if the other plamffe 
acquiesced in the pre-emption money, which was still in Court 
being paid to the defendant, which they did by their counsel 
at the hearing of the appeal from this order, as stated in the 
judgment of Mukerji J. In other words, he held that the 
defendant was not entitled to restoration of possession as 
against them if they were prepared to pre-empt him. 


The defendant and the surviving plaintiffs both preferred 
appeals against this order and the defendant also applied 
to the High Court under Order xlvii. of the Civil Procedure 
Code for a review of the appellate judgment, and an order 


that the abatement should be set aside and the appeal 
re-heard in the presence of the representatives of the deceased 
respondent. The Court rejected the grounds for review 
put forward by the defendant and held that the allegation 
that there had been a conspiracy to conceal the death of 
the third plaintiff from the appellant was not made out, 
and that he knew of the death and had been guilty of laches. 
They accordingly refused to set aside the abatement and 
dismissed the application for a review of judgment. 
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Consequently, as regards the deceased plaintiff, the 
abatement stands and cannot now be questioned. 


The appeals from the order of the Subordinate Judge 
subsequently came on for hearing, when the two learned 
judges differed, Mukerji J. being of opinion that under the 
provisions of the Code of Civil Procedure the appeal had 
abated as regards the deceased third plaintiff and no further, 
and that by virtue of the abatement his representatives 
were entitled to a one-fourth share of the property; while 
Dalai J. held that the whole appeal had abated and that 
the surviving plaintiffs also were entitled to be restored to 
possession. In consequence of this difference of opinion there 
was a reference under a 98, mbs. 2, of the Code of Civil 
Procedure to another fiehch,* which held that the whole 


appeal had abated and that the appellate decree was incapable 
ofexecotioiL . -• ••• -• - r...... . 


at 



84 


INDIAN APPEALS. 


[L. R. 


I. C. 
1928 

WAJID 

AU 

KHAN 

v. 

Pur an 
SINGH. 


, In accordance with this answer to . the., reference the 
defendants appeal. No. 202 of 1923, was dismissed, and the 
appeal of the surviving plaintiffs, No. 281. of 1923, was 
allowed, and they were restored to possession. 

The defendant then obtained leave to appeal to His Majesty 
in Council from the order of the High Court dismissing his 
appeal, No. 202 of 1923. 


In dealing with the questions which arise in this appeal 
it is desirable in their Lordships’ opinion to refer in the first 
place to the scope and nature of the present suit. Where 
the custom of pre-emption obtains in a village every co-sharer 
has a right to pre-empt a stranger purchasing land in the 
village. When several co-sharers desire to exercise this right, 
and there are differences between them as to their shares or 
priorities, they may join as plaintiffs in a suit for pre-emption 
against the stranger-purchaser, and may obtain in that suit 
a decision, not only as to their right to pre-empt, but also 
as to their rival claims and a decree, as provided in Order xx. 
ol the Code of Civil Procedure, r. 14 (2.), in accordance with 
which each pre-empting plaintiff will be entitled in default 
of the others to pre-empt alone. On the other hand, two or 
more co-sharers may simply sue the stranger-purchaser 
for pre-emption, as in the present case, without asking the 
Court to adjudicate on their rival claims, and may obtain 
a decree for possession on depositing the pre-emption money 
in Court. In their Lordships’ opinion the effect of that 
decree is to establish, as against the defendant, the right 
of each of the plaintiff co-sharers to pre-empt him and to 
entitle them to possession on depositing the pre-emption 
money, leaving them to adjust their shares and priorities 
among themselves, these being matters in which the defendant 
has no concern so long-as the pre-emption money is secured 
to him. . r 


This being the nature of the suit and the effect of a decree 
for the plaintiffs, if the defendant flies an appeal from such 
-a decree making dll the 'plaintiffs respondents, and one of 


the respondents dies before the hearing of the appeal and 
the appeal abates as against him under the express provisions 


S E 
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of Order xx. of the Civil Procedure Code, r. 4 (3.), read with 
r. 11, because his legal representatives have not been brought 
on the record within the time limited by law, and the appeal 
is heard in the absence of the legal representatives of the 
deceased respondent, and the decree of the first Court is 
reversed and the suit dismissed as against all the plaintiffs, 
it is clear that the legal representatives of the deceased 
respondent against whom the appeal has abated cannot be 
bound by the appellate decree and are entitled to exercise 
the right of pre-emption which the decree of the first Court 
established in his favour against the defendant, that is a 
right to pre-empt the whole. A stranger-purchaser cannot 
be required to submit to a partial pre-emption nor is he 

entitled to demand it; and their Lordships are therefore 

• * • • • 

unable to accept the view of Mukerji J. in the High Court 
that in the circumstances of this case the representatives 

• 9 • 

of the deceased plaintiff only became entitled to pre-empt 
one-fourth of the suit property, leaving the defendant in 
possession of the remainder. They do not find any satisfactory 
grounds on which such a limited right can be based. 
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These. were substantially the grounds on which the 
Subordinate Judge ruled against the defendant, and their 
Lordships prefer this view to that taken by the majority 
of the learned judges in the High Court that in this suit the 
abatement against the deceased plaintiff made it impossible 
to proceed effectively with the hearing of the appeal as against 
the surviving plaintiffs, and rendered the judgment and decree 
of the appellate Court passed in the absence of the repre¬ 
sentatives of the deceased plaintiff a complete nullity, so that 
the surviving plaintiffs were entitled to be restored to 
possession m accordance with the decree of the first Court 
along with the representatives of the deceased plaintiff. 
With this view their Lordships are unable to agree. 


In their Lordships’ opinion the order of the Subordinate 
Judge was right, and the decree of the High Court dated 
July 11, 1924, ought to be set aside and in lieu thereof it 
ought 'M be 3 declared that the representatives of the third 
plaintiff—fourth and fifth respondents here—are entitled 



INDIAN APPEALS. 


[L. E. 



J. C. 

1928 


WAJJD 

ali 

Khan 

V. 

PURAN 

Singh. 


to re^elivery of possession, on condition that the money 
deposited in Court should be made over to the appellant 
with the consent of all the other respondents within three 
months of the date of the order herein, otherwise the suit 
is to be dismissed; but that there ought to be no costs either 
in the High Court or of this appeal, and any costs paid under 
the decree ought to be returned. Their Lordships will humbly 
advise His Majesty accordingly. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondents: Barrow, Rogers & NeviU. 


RAJA UDIT NARAYAN SINGH, since \ 

1C- Deceased .} Ai ’ I ' ELLANT ' 

1928 AND 

/iTI 7 . MUBARAK ALI and Others . . . Respondents. 

ON APPEAL FROM THE BOARD OF REVENUE FOR THE UNITED 

PROVINCES OF AGRA AND OUDH. 

Appeal to Privy Council-Competence of Appeal-Order of Board of Revenue 
— Thikadar—Dispute as to Entry in Register—Incidental Dispute as to 
Tenure—Land Revenue Act (V. P . Act III. of 1901), ss . 32, 42, 44. 

A thikadar registered under the United Provinces Land Revenue 
Act, 1901, purported to transfer his thika to his son and grandson, 
who applied for mutation of names. The superior proprietor, being 
given notice, objected that the thika had been forfeited by the transfer, 
and that the transferees were merely tenants. The Assistant Collector 
upheld that contention. The transferor thereupon brought a civil suit 
against the transferees and obtained by consent a decree that the gift 
was incomplete and passed no title. He then appealed in the mutation 
proceedings, and eventually the Board of Revenue ordered therein 
that the transferor should bo re-entered as thikadar. The superior 
proprietor appealed to the Privy Council: — 

Held, that the appeal did not lie. A thikadar being a “ proprietor ” 
within the meaning of s. 32 of the Act above mentioned, the dispute 
was one as to an entry in the register maintained under s. 32 (a), and 
while by s. 44 the decision did not bar a civil suit, no appeal to the 
Privy Council was given. The dispute not being under s. 32 (e) it was 
not necessary to decide whether s. 42, which provides that the Code 
of Civil Procedure shall apply to the trial of particular disputes within 
s. 32 (e) f had in those disputes the effect of giving a right of appeal 
under the Code. 

* present: Lord Phillimore, Loud Atkin, Lord Salvesen, Sir 
John Wallis, and Sir Lancelot Sanderson. 
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Appeal (No. 140 of 1927) from an order of the Board of 
Revenue of the United Provinces of Agra and Oudh 
(December 9, 1925) reversing an order of the Commisaione , 

Fyzabad Division- 

The facts of the litigation and the orders made by the 
Revenue Courts therein appear from the judgment ot au. 

Judicial Committee. 

Shortly before the hearing of the present appeal the 
respondents gave notice to the appellant contesting, the 
competence of the appeal; that question only tvas argued 
upon the appeal coming on for hearing. 


1928. Nov. 12, 16. Dunne K.C. and J opting for the 
respondents. This appeal does not lie. Having regard to 
the explanation added to s. 32 of the Land Revenue Act, 
the application -was for entry in the register kept under 
s. 32 (a) of the latter Act, not under s. 32 (e). There was no 
dispute as to the “class or tenure of any tenant” within 
s. 42. The superior proprietor should not have been joined. 
Any dispute which arose in consequence ceased to be material 
when the transfer was declared by a civil Court to be a nullity. 
The order now appealed from had reference solely to the 
register under s. 32 (a). Under the Land Revenue Act, 
ss. 40, 44, entry in the register did not preclude a civil suit, 
and there is no provision applying the Code of Civil Procedure 
or giving a right of appeal to the Privy Council. In these 
circumstances no appeal lies: Rangoon Botatoung Co. v. 
Collector of Ramgoon.( 1) 

De Gruyther K.C. and E. B. Raikes for the appellant. The 
litigation was a dispute “ respecting the class or tenure of 
a tenant ” within s. 42 of the Land Revenue Act. As to such 
disputes that section provides that the procedure under the 
Oudh Rent Act, 1886, is to be followed, and by s. 135 of that 
Act the Code of Civil Procedure is applied. Consequently 
the provisions of the Code as to appeal^ to the Privy Council 
operate. Appeals to the Privy Council from the Board of 
Revenue have been heard .and reported: Parbati Kunwar 


(1) (1912) L.R. 39 LA. 197. 
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J.c: y. Deputy Commissioner of Kheri(l) and Bijai-Raj Kvmbar 

'• Jax Indar.(2) [Reference was made also to Bishun Nath 
Urtt varan Singh v. Shankar.(S)] . ., ) 

1 S$8? N . Dunne K - C ‘ m Te P l y- Th e two cases in which appeals 

\ V T the Board of Beveftne were heard were of an entirely 
AtA different nature from the present case; further, the competence' 

of the appeals was not argued. Even if there was a dispute 
within s. 42, that section provides that the procedure under 
the Rent Act is to apply “ in the trial” of the dispute; that 
does not make applicable the provisions of the Code as to. 
appeals to the Privy Council. 

Dec. 17. The judgment of their Lordships was delivered by 

. SlK t,0HX ^ ALMs. In this case the Board of Revenue 
of tlie United Provinces granted Raja Udit Narain Singh 
since deceased, who will be referred to as the appellant, leave,' 
to appeal to His Majesty in Council from their order directing' 
that the first respondent, Shaikh Mubarak Ali, should be 
re-entered on the register maintained by the revenue 
authorities under the United Provinces Land Revenue 
Act III. oi 1901, as a thikadar or holder of a permanent but 
not transferable lease in a village of which the appellant was 
the proprietor. . • -. ... 

• • m I • m _ i 

The first respondent had purported to transfer his thika 
or lease to his son and grandson,—the second and third' 
respondents, with the object, it was alleged, of defeating 
the rights of succession of his other heirs under the Mahomedan ■ 
law. On their application for mutation of names they were 
erroneously entered as pukhtadari tenants, a term applicable 
to tenants holding under a sub-settlement. They then applied 
that they might be entered as matahatdars, a description, 
applicable r to under-proprietors or persons holding a heritable 
and transferable right in the land, as defined in cl. 15 of s. 4j 

of,the United Provinces Land Revenue Act III of 1901. The 

••••#* • / • " % • , % 

revenue authorities corrected the register but entered them 
as thikadars, the description under which their transferor.^ 
the first, respondent, had been entered. .. - 

(1) (1918) L.R. 45 LA. 111. (2) (1922) L.R. 49 LA. 262. 

(3) (1924) 11 Oudh L. J. 687. 
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They then applied - to the Assistant Collector, who ordered j. c. 
notice to go to the appellant as the superior proprietor. ~ The 1928 
appellant appeared and objected that the . permanent lease -rr, 
had been forfeited by the transfer and that the transferees NaraVan 
were at most mere tenants. The Assistant Collector upheld 
this contention and directed them to be registered as-tenants Mubarak 
(which, as will be seen, means tenants of the lands actually —- 

cultivated or otherwise occupied by them), that is to say, 
he upheld the appellant’s contention that the thika had been 
forfeited and that they were not entitled to be entered either 
as thikadars or as matahatdars. 

The first respondent thereupon sued the second and third 
respondents for a declaration that his gift to them was 
incomplete and no title had passed, and obtained a decree 
by consent. He then appealed to the Deputy Commissioner, 
who ordered the second and third respondents to be registered 
as thikadars. This order, on appeal by the appellant here, 
was reversed by the Commissioner, who restored the order 
of the Assistant Collector. The first respondent then appealed 
to the Board of Revenue, who, after making the second and 
third respondents, parties here, respondents in that appeal, 
held that transfer in their favour was invalid and directed 

that the name of the first respondent should again be entered 

• » • • 

as thikadar. It was from this order that the appellant 
obtained leave to appeal to His Majesty in Council. 

At the hearing before their Lordships, Mr. Dunne took a. 
preliminary objection that no appeal lay, and Mr. De Gruyther, 
for the appellant, contended that the order under appeal 
had been made in the course of an inquiry as to “a dispute 
respecting the class or tenure of any tenant” within the 
meaning of s. 42 of the Land Revenue Act, as to which it is 
provided that the Collector in the trial of the dispute is to 
obserVe the procedure prescribed for cases of a similar kind 
for the trial of suits under the Oudh Rent Act XXII. of 1886’ 

As by s. 135 of that Act, save as otherwise provided, the 
provisions of the Code of Civil Procedure are applied to all 
suits-ind:. proceedings under, that Act, Mr. De. Gruyther con¬ 
tended that:, the'provisions ; of. the Code as to granting leave 
12 
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J.c. to appeal to His Majesty’s Council were applicable to the 
1928 present case. For the respondents it was contended that 

u£ir Sl 42 was not applicable, and, even if it were, it merely 

Narayan directed the Collector in the trial of the dispute to observe 
™ GB the provisions of the Civil Procedure Code, and did not provide 
Mubarak that that procedure should be observed as to appeals from 
_ ins order. 


It is unnecessary to deal with the latter contention, because, 
in their Lordships’ opinion, the dispute was about an entry 
in the register maintained under cl. (a) and not under 
cl. (e) of s. 32, and because disputes about entries in register 
maintained under cl. (a) are to be decided, not in accordance 
with the provisions of s. 42, but in accordance with the 
provisions of s. 40, which does not make any of the provisions 
of the Civil Procedure Code applicable. 

These sections are to be found in chapter III. of the Land 
Revenue Act, “ Maintenance of Maps and Registers,” and 
come under the sub-heading “ Registers.” Sect. 31 requires 
lists to be prepared and maintained of all revenue-paying 
mahals, or revenue divisions, specifying the revenue assessed 
and the person by whom it is payable, and also of all 
revenue-free mahals. 

Then comes s. 32, which provides that for every mahal 
or village in a mahal there is to be a record-of-rights, which 
is to include the following registers:— 

“(a) A register of all the proprietors in the mahal, includ¬ 
ing the proprietors of specific areas, specifying the nature and 
extent of the interest of each; 


(6) in Oudh, for all mahals or pattis held in sub-settlement 
or under a heritable non-transferable lease, the rent payable 
under which has been fixed by the Settlement Officer or other 
competent authority, a register of all the under-proprietary 
co-sharers or co-lessees, specifying the nature and extent of 
the interest of each of them; 

(c) in Oudh, a register of all other under-proprietors in a 
mahal, and all other lessees whose rents have been fixed by 
a Settlement Officer, or other competent Authority, specifying 
the nature and extent of the interest of each of them; 
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(d) a register of all persons holding land revenue free, 
specifying the nature and extent of the interest of each; 

(e) a register of all persons cultivating or otherwise occupying 
land specifying the particulars required by section 55. 

Explanation.— In this section the words 4 proprietor ’ and 
- under-proprietor ’ include a person in possession of pro¬ 
prietary or under-proprietary rights under a mortgage ox 

lease.” 
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Now a thikadar, who is referred to in s. 3 (10.) of the Oudh 
Rent Act, as “ a person to whom the collection of rents in 
& village or portion of a village has been leased by the land¬ 
lord ” is clearly a person in possession of proprietary rights 
under a lease within the meaning of the explanation, and so 
to be entered in the register of proprietors under (a); and it 
is also clear that the dispute between the appellant the pro¬ 
prietor and the respondents was, whether after the transfer 
by the first respondent to the second and third respondents 
the thika had not been forfeited so that neither the first 
respondent, the transferor nor the second and third respondents 
were entitled to be entered in that register. 


It is also clear that merely as thikadars they would not 
be entered in register (e), as contended for the appellant. 
Sect. 55 provides that the register maintained under (e) shall 
specify as to each tenant the nature and class of his tenure, as 
determined by the Oudh Rent Act, and the rent payable by 
the tenant, and shall also specify the proprietors or under- 
proprietors (if any) holding land as sir (or home farm land), 
or cultivating land, not being sir, otherwise than as tenants, 
and stating with regard to the latter class of lands the number 
of completed years during which they have been so cultivated. 
It is clear, therefore, that proprietors and under-proprietors 
and those claiming under them by lease or mortgage are not 
to be entered in this register, except in so far as they them¬ 
selves actually occupy or cultivate land in the village, and 
that it cannot otherwise include persons in possession of 
proprietary rights under a mortgage or lease such as a thikadar. 

It has next to be considered how disputes as to entries in 
register (a) are to be decided. Sect. 33 requires the Collector 
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1. a to record m the registers all changes, that may take place and 

1928 any transaction that may-affect any of the rights and interests 

Udit recorded. And under s. 34 every person obtaining possession 

•SKE" by 1 tr “ sf ? r ot Proprietary right in a mahal, or part of a 

r. mahal, or the profits thereof, or in any specific area therein, 

wh,ch K required to be recorded in registers fa) to (d) of s. 32 

-is required to report the transfer, and no Revenue Court is 

to entertain a suit or application by him until he has done so; 
If there is a dispute about the transfer s. 35 requires the 
tahsildar to refer the case to the Collector, who is to dispose 
ot it after deciding the dispute in accordance with the 
provisions of s. 40. . 

Sect. 40 provides that all disputes as to entries in the annual 
registers are to be decided on the basis of possession, and if 
the Collector cannot satisfy himself as to which party is in 
possession, he is to ascertain by summary inquiry who is the 
person best entitled to the property and shall put such person 
in possession, but no order as to possession under this 
section is to bar anybody from establishing his right to the 
property in any civil Court; and it is further provided by 
s. 44, that no entry or decision under s. 40 is to affect the right 
of any person to claim and establish in the civil Court 
any interest in land which requires to be recorded in the 
registers (a) to (d) of s. 32. 

It is in their Lordships’ opinion clear that all the Collector 
could do besides amending the register after the summary 
inquiry under s. 40 was to put the successful party into posses¬ 
sion, and that his order would not debar the unsuccessful 
party from asserting his rights by suit in a civil Court. It 
is therefore not surprising that there is no provision of law 
making the summary inquiry under s. 40 subject to the Civil 
Procedure Code so as to render the order made by the Board 
of Revenue in such an inquiry appealable to His Majesty 
in Council.' . • , . • 

•• In this view it is unnecessary to consider the effect of the* 
provisions of s. 42, which applies the provisions of the Code- 
of Civil Procedure to the trial of particular disputes as to 

I J • * 0 • * • • • * « • • ^ ‘ • 

certain entries to be made in the register■ maintained under 
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4 »L (e)—apparently because under s. 44 the decision is to 
be binding on Revenue Courts ■which have exclusive juris¬ 
diction in suits relating to the same matter. 

In their Lordships’ opinion the appellant has failed to show 
any right to appeal to His Majesty in Council, and the appeal 
should be dismissed with costs, save only that the costs of 
preparing and lodging the respondents’ .case must be borne 
by the respondents themselves, as the objection was only 
taken at the hearing. Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondents: H. S. L. Polak. 


L. P. E. PIJGH ■ . . . 

AND 

ASHUTOSH SEN and Others 


. Appellant; 


. • Respondents. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 

Limitation — Conversion—Conversion without Dishonesty-Joint Tortfeasors 
—Assignment of Mining Lease—Coal raised outside demised Land— 
Loyalties pot d to Assignor—Suit against Assignor and Assignee—Indian 
Limitation Act (IX. of 1908), Sch. I., art. 48. 


In 1915 the appellant acquired a coal mining lease granted by 
jamindar over a property called P„ together with the benefit (if an 
of a sanad by which the zamindar had agreed to lease an adjoin., 
20 b.ghas, part of property G., conditionally on that lease being execut 
within a time which had then expired. The appellant continued un 

.."T 7 ’ 1 ? 17 ' encroachm ®nt8 already made in the 20 bighas, beiievii 
that ^ had a promise from the zamindar of an extension of the sans 
- „ zanun dar had however leased G. in 1914 to the resDondents 

K tine, 1920, the respondents sued the appella 

r + .PresenU r&oom ’Baton''LanT w 

Sra John Wallis. ’ ^ } W ^ N r QT ? N 0F .„ Clvtfe, . ai 
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and his sub-lessees for conversion of coal raised by the sub-lessees from 
the 20 bigkas. Both Courts in India held the appellant jointly liable. 

By the Indian Limitation Act, 1908, Sch. L, art. 48, the period of 
limitation for a suit “for specific movable property lost, or 
acquired by theft, or dishonest misappropriation or conversion, or 
for compensation for wrongfully taking or detaining the same” is three 
years from the time when the plaintiff “first learns in whose possession” 
the property is. By art. 49 the period for a suit “for other specific 
movable property, or for compensation for wrongfully taking or injuring 
or wrongfully detaining the same” is three years from the date of the 
cause of action : — 

Held, (1.) that art. 48 applied, as “conversion” in the article included 
all conversions, whether “dishonest” or not, and that accordingly 
no part of the claim was barred; but (2.) that the appellant was not 
liable, as there was no evidence constituting him a joint tortfeasor 
with the other defendants, who were in effect assignees of the lease 
to him. 

Lodnu Colliery Co. v. Bipin Behari Bose (1920) 55 Ind. Cases, 113 
approved. 

Doe v. Harlow (1840) 12 Ad. & E. 40 distinguished. 

Decree of the High Court varied. 

Appeal (No. 30 of 1927) from a decree of the High Court 
(December 22, 1925), affirming, subject to a modification, a 
decree of the Subordinate Judge of Purulia (November 26, 
1921). 

On June 26, 1920, parties represented by respondents 
Nos. 1 to 4 brought a suit against the appellant and two 
other defendants, for an injunction and for damages in 
respect of coal extracted from lands of which the plaintiffs 
were lessees and under-lessees. They alleged that they first 
knew of the encroachments in June, 1919. The present 
appellant was defendant No. 3. The coal had been extracted 
by defendants Nos. 1 and 2 by encroachments from lands 
held by defendant No. 1 from defendant No. 3 as under¬ 
lessee of the whole of his lessee interest, and under-leased to 
defendant No. 2. 

The defendants in addition to other defences pleaded 
limitation. 

The facts are fully stated in the judgment of the Judicial 
Committee. 

The trial judge granted an injunction and decreed damages 
against the three defendants. 
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The present appeUant alone appealed to the High Court, 
which affirmed the decree subject to a modification in the 
damages awarded. The learned judges (Adami and Sahey JJ.) 
rejected the plea of limitation, holding that the suit was 
governed by the Indian Limitation Act, 1908, Sch. I., art. 48, sen. 
and that it had been brought within three years of the time -— 

when the plaintiffs first knew of the encroachment. They 
agreed with the trial judge that the defendants had acted in 
good faith, and honestly. They held the appellant liable 
in damages together with the other defendants on the 
authority of Doe v. Harlow.{ 1) 


J. c. 

1928 

PUGH 
V . 


1928. Nov. 19, 20. De Gruyther K.C. and F. E . Farrer 
for the appellant. The suit was governed by art. 39, or 
possibly art. 49, of the Indian Limitation Act, 1908, Sch. I.; 
in either case the three years’ period ran from the time when 
the coal was extracted. The Courts in India erroneously 
held that art. 48 applied, and consequently that time ran 
only from the date when the plaintiffs first knew of the 
encroachments. A consideration of the terms of the various 
articles shows that art. 48 applies only to a “ conversion ” 
which is “ dishonest ”; the word “ dishonest ” governs 
“ conversion ” as well as “ misappropriation.” That view 
is further supported by the position of the commas in the 
official print of the Act. Lodna Colliery Co. v. Bipin Behari 
Bose(2), which was followed, was wrongly decided. 

But in any case this appellant was not liable. The suit 
was not for an account of profits received by him, but a suit 
for damages for trover. He was not, however, the principal 
of the other defendants, nor a joint tortfeasor with them. 
There was no evidence that the appellant knew of the 
encroachments by the other defendants. Although he received 
royalties upon all the coal extracted, there was nothing to 
show him that part of the coal was from the land encroached 
upon. The sub-lease given by the appellant provided for 
royalties upon coal from the “demised land” only. In Doe v. 
Harlow(l), which was relied on, the only question was whether 


(1) (1840) 12 Ad. k E. 40. 


(2) (1920) 55 Ind. Casea, 113. 
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J. C. there was any evidence to.support the verdict of the jury/. Lord 

1928 Denman expressly said that the result would have been other- 

wise if the defendant had merely put the trespassers into posses- 
* sion. The facts of the present case are similar to those in 
AS sS° SH Thomas v - Atherion.( 1) In delivering the judgment of the Court 
in that case James L.J. said that had the matter not been (con¬ 
cluded by an award but had proceeded to trial, the defendants 
would undoubtedly have succeeded. The appellant having 
demised for the whole of his unexpired term was in law an 
assignor of the lease. [Reference was made also to Powell v. 
Aiken( 2) and Elias v. Griffith.(3)] 


Sir George Lowndes K.C. and Wallach for respondents 
Nos. 2, 3 and 4. ■ The terms of the lease executed by 'the 
appellant and the facts afford ample evidence that' the 
appellant intended the other defendants to encroach, and 
encouraged them to do so. He denied the title of the 
plaintiffs, and maintained that position in his case ill' this 
appeal. The document executed by the appellant : was a 
lease within s. 105 of the Transfer of Property Act,'not an 
assignment of the appellant’s lease. The observation in 
Thomas v. Atherton( 1) was obiter; in any case the facts of 
that case were dissimilar. The appellant was “ privy to ” 
the encroachment, and was therefore liable on the authority 
of Powell v. Aiken.{2) Art. 48 was rightly held to iapplv. 
“ Conversion ” in that article includes a conversion without 
dishonesty. Otherwise movable property taken by mistake 
cannot be recovered if the owner does not discover for three 
years who has it. There is no specific provision in art. 49 
as to conversion without dishonesty. No weight can be 
attached to the position of the commas in the pript of, the 
Act: Duke of Devonshire v. O’Connor.(Q) noil" 


De Gruyther K.C. replied. 

- • : * ; ■ csMfcvj-i 

Dec. 14. The judgment of their Lordships was delivered by 
Lord Warrington of Clyfff.. The suit in which '4he 
.present appeal arises was, so far as is material to the appeal, 

.• .--•* —- .r.TJ 

... . ^ ^ . ..»• ... _ . , . .. . • • - / ■-« >« * »•' - 

(1) (1878) 10 Ch. D. 185, 199. (3) (1878) 8 Ch. D. 521. 

(2> (1858) 4 K. & J. 343. (4). (1880) 24 Q.B.D. 468,^8. 
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an action of trover, the plaintiffs claiming damages ior the 
conversion by the defendants of specific movable property— 
namely, coal wrongfully gotten from the plaintiffs’ mines and 
sold or otherwise disposed of by the defendants to their 

own use. 

The appeal is by one defendant only—the defendant Pugh 
—and he raises two points of law: (1.) that the claim in 
respect of his own personal working is barred by the Limita¬ 
tion Act, and (2.) that, as to workings by his lessees, he has 
wrongly been held to be jointly liable with them, whereas in 
this respect the plaintiffs’ suit ought to have been dismissed 
as against him. 

The plaintiffs’ claim alleged fraud as against all the 
defendants, but this issue was found against the plaintiffs 
by the trial judge, and this finding is not questioned now. 


J. c. 

1928 

PUGH 

v. 

ASHOTOSH 

SEN. 


On the first of the two points of law referred to above the 
trial judge decided against the defendant Pugh, holding that 
the case fell within art. 48 in the first schedule to the Indian 
Limitation Act, 1908, and accordingly the period of limitation 
began to run not from the time when the property in question 
was wrongly taken, but from the time when the plaintiffs 
first learnt in whose possession the property was. This 
point was not raised in the appeal to the High Court, but 
no objection was taken to its being raised before the Board. 

The second of the two points was decided against the 
appellant by both the Courts in India. There were two 
concurrent findings, but the appellant contends that such 
findings were wrong in law, inasmuch as the learned judges 
misdirected themselves, and there was in truth no evidence 
which would justify their findings. 

The plaintiffs have in the suit established as against the 
defendants their right to the coal in an area called by various 
names, but referred to in the appellant’s case and in this 
judgment as Gaurigram, under a mining patta dated April 3, 

1914, granted by the Raja. 

The appellant, under a purchase deed dated February 5 J 

1915, acquired from a company called the Kohinoor Coal 

Company, Ld., its liquidators and mortgagees, certain mining 

Vo u LVL „ 


13 


INDIAN APPEALS. 


[L. R. 



J. C. 

1928 

PUGH 

v. 

ASHUTOSH 

Sen 


rights granted by the Raja in 1908 in an area called Pathar- 
garda, adjoining part of the western boundary of Gaurigram, 
together with the benefit, if any, of a sanad of September 16, 
1913, therein mentioned, and to be referred to presently. 

By an indenture dated September 3, 1917, the appellant 
granted, demised and leased to the defendant Bagehi such 
right, title and interest as he had in (amongst other places) 
Pathargarda, together with the benefit of and rights under 
the above mentioned sanad of September 16, 1913. 

By an indenture dated September 3, 1919, the interest of 
Bagehi in Pathargarda was assigned by. him to the defendants, 
Pilcher & Co., Ld. 


To return now to the sanad of September 16, 1913, and the 
story connected with it. By that document the Raja for 
value promised to grant to the Kohinoor Company above 
mentioned settlement of 20 bighas of coal within Gaurigram 
within four months of its date, and that the Company should 
have a lease similar to its Pathargarda lease. The sanad 
contained the following condition: “If the mining lease is 
not executed and registered within the said four months, 
you shall not be competent to make any claim for obtaining 
this settlement. I shall be competent to settle the said 
land with any one else according to my sweet will.’ This 
condition was not performed by the Kohinoor Company. 

The plaintiffs at the date of the mining patta of April 3, 
1914, had no notice of the sanad of September 16, 1913. 

The conveyance of February 5, 1915, to the appellants 
of the mining rights in Pathargarda recited the sanad with 
the condition above referred to, and stated that no lease 
had ever been executed in accordance therewith, but, as 
above mentioned, included in the property and rights con- 
ve.ved “ the benefit, if any, of the sanad.” 

The appellant on taking possession under his conveyance 
found that the Kohinoor Company had extended its workings 
into Gaurigram. Having no notice of the grant to the plain¬ 
tiffs or their predecessors of the grant of April 3, 1914, 
he immediately approached the Raja for the purpose of 
obtaining from him, if possible, an extension of the sanad. 
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He believed that he had obtained a promise to this effect, j. c. 
and in this belief and still without notice of the plaintiffs' 

..i!_J iL._OH Kl rrlioc l-pfplT**! 


n inis Deuei anu sum wimuui ui 192 © 

rights, continued the workings under the 20 bighas referred ^I H - 
to in the sanad. It was not until June 23, 1919, that the v _ 
appellant heard of the grant of April 3, 1914, and then ASf |g* USH 

realized that a lease of the mining rights within the 20 bighas- 

in Gaurigram could not be obtained. By this time, as men¬ 
tioned above, he had parted with his interest in Pathargarda 
by the grant of September 3, 1917, to Bagchi. 

The appellant’s workings in Gaurigram ceased in January, 

1917. The suit was begun on June 26, 1920. 

On the question whether the Courts in India were right 
in holding that the appellant was jointly liable with Bagchi 
and Pilcher & Co., Ld., respectively, for their workings in 
Gaurigram, it is necessary to mention a few further facts. 

The deed of September 3, 1917, was, in their Lordships* 
opinion, an assignment of the appellant’s rights and interests 
under his conveyance of February 5, 1915, and not a mere 
under-lease. It is true that the appellant is therein described 
as “ lessor ” and Bagchi as “ lessee,” but the grant is of the 
whole of his interest. No sub-term is created and therefore 
no reversion expectant on a sub-term. 

To this deed was annexed a copy of the deed of February 3, 

1915, which showed clearly that the rights under the sanad 
had expired. The deed reserved to the appellant royalties 
in respect of coal “ raised from the demised premises.” It 
contained a covenant by the appellant to keep the lessee, his 
estate and effects indemnified against, amongst other things, 
the encroachments (if any) already committed or made by 
the appellant in working the collieries, and a further covenant 
that he would use his best efforts to obtain from the Raja 
a lease of the additional 20 bighas adjoining Pathargarda. 

Royalties have been received by the appellant under the 
last mentioned deed m respect of coal raised from the colliery 

S v ? Hi ! tin ' ti0 " “ t0 Pabular portion 
from which such coal was raised. v ' 

.Their Lordships now proceed to consider the two points 
raised by this appeal. •• points 
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!■ irst, was the action against the appellant in respect of 
his own workings barred by the Indian Limitation Act, 1908? 
It is agreed that, it art. 48 applies to the case, the action is 
not so barred. 

The action was clearly one of trover, and the damages 
awarded were damages for conversion of specific movable 
property—namely, the coal when separated from the land, 
the conversion consisting in the fact that the appellant con¬ 
verted such coal to his own use by selling or otherwise dis¬ 
posing of it. The Courts in India have held that he acted 
in the honest belief that he had obtained or would obtain 
sufficient authority for what lie did. The conversion, there¬ 
fore, was not dishonest. 

The schedule to the Act contains two material articles: 

Description of Suit. Art. 48: Cor specific movable property 
lost or acquired by theft or dishonest misappropriation or 
conversion or for compensation for wrongfully taking or 
detaining the same. Art. 49: For other specific movable 
property or for compensation for wrongfully taking or injuring 
or wrongfully detaining the same. In each case the period 
of limitation is three years.” 

Under art. 48 the time from which the period begins to run 
is “ when the person having the right to the possession of 
the property first learns in whose possession it is,” and under 
art. 49 “ when the property is wrongfully taken or injured 
or when the detainer’s possession becomes unlawful.” 


In their Lordships’ opinion the decision of the trial judge in 
this case is correct, and art. 48 is the article that applies. 
The two articles are the only ones that apply to claims in 
respect of specific movable property. Art. 48 alone refers to 
conversion, and their Lordships can see no ground for splitting 
up conversion into two classes, one dishonest and the other 
not dishonest. If such were the intention one would have 
expected to find such a distinction between different classes 
of the same tort made clear by the express inclusion in art. 49 
of the second of the two classes. * The truth is that, if the 
article is read without the commas inserted in the print, as 
a court of law is bound to do, the meaning is reasonably 
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dear - Conversion,” a well known legal term tor a part.culai 
class ot tort, is referred to as one of the modes by wh.c 
specific movable property may be wrongfully acquired, the 
others being theft and dishonest m.sappropnat.o.. the 
opposite view involves giving a different effect to or 
preceding conversion to that which it has before -dtshones 
misappropriation.” In fact, in each ease it is equivalent 
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to “ or by.” 

If this view is not correct, then there is no reference to what 
one may call simple conversion except by general words. On 
this point their Lordships agree with the careful judgment ot 
Das J. in Lodna Colliery Co. v. Bipin Behari Bose.{ 1) The 
learned judge said (1): "Art. 48 deals only with specific 
movable property which falls under one of two classes, viz.. 
(1.) such property as has been lost, or (2.) as has been acquired 
by («) theft, (6) dishonest misappropriation, or (c) conversion. 
No other kind of movable property is affected by this article.” 


It is true, he goes on to say, that in his opinion the defend¬ 


ant’s conduct was equivalent to theft, but he adds a passage 
which shows clearly that he would have come to the same con¬ 
clusion in a case of simple conversion: “ The plaintiff ’s 

complaint is that the defendant has without authority taken 
possession of the coal belonging to the plaintiff with the 
intention of asserting some right or dominion over them. 
The plaintiff company is therefore charging him with con¬ 
version. . . . It will be noticed that the word ‘conversion’ is 
used by the legislature in art. 48; it finds no place in art. 41). 
It must be presumed that when the legislature has deliberately 
used a term which has a known legal significance in law it has 
attached to that term that "known legal significance.” 

Foster J. stated that on legal points he agreed fully with 
the judgment of Das J. 


Their Lordships have not been referred to any other Indian 
case which deals with the precise question. They are of the 
same opinion as that expressed by Das J., and the appeal 
on this point therefore fails and ought to he dismissed. 

f * t • r t • • • w 

*• ; *'.» * ** *' r f t ***** • ’ 

Secondly, as to the question whether the appellant can be 


(1) 55 tnd. Oasea, 113, 133. 
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The tual judge so held on the ground that his position as 

» t:; " oud render hun “0 -ted ^ v. p zZa> 

. h,S authOT ‘ty. In the High Court Adami J. did not 

ll'et™ -hT ‘"".rr- bUt “ ddcd that “ tis ^ew there were 
a which established an encouragement of the wrong- 

doeis on the part of the appellant, and that this fact was 
sufficient to render him liable for their acts. 

In their Lordships' opinion the learned judges in both 
ourts have misapprehended the question they had to try— 
namely, whether the appellant was a joint tortfeasor with 
Bagchi and Pilcher & Co., Ld„ respectively. Neither the 
tact that he was their lessor—assuming, contrary to their 
Lordships’ view, that he was a lessor in the proper sense of 
l ie term—nor that he “ encouraged ” the wrongdoers, what¬ 
ever this may mean, would be sufficient by itself to support 
a finding that lie was a joint tortfeasor. 

Doe v. Harlow(1) is certainly no authority for the view 
expressed in the Courts below. It established no principle 
at all. The question there was whether there was some 
evidence against one of two persons charged as tortfeasor 
with having wrongfully kept the plaintiff out of possession 
of certain premises. The one in question was Warren; he 
had let the premises to Harlow, who held over after the cesser 
of Warren's term. The plaintiffs demanded possession from 
them both, and both refused. The Lord Chief Justice held 


that there was some evidence against Warren, and he left it 
to the jury to say on the case against all how long the three 
had been jointly keeping out, the rightful proprietors. On a 
motion for a new trial on the ground of misdirection the Lord 
Chief Justice, in the course of argument, says: “Warren 
encouraged Harlow to remain and received rent from him.” 
As encouragement he is apparently referring to his joining 
with Harlow in refusing to give up possession, for there is no 
other fact mentioned in the report which could be regarded 
as encouragement. He says in conclusion: " If there had 


(1) 12 Ad. & E. 40. 
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becu no evidence here but that the under-tenant remained 
in possession I should have left the case differently. 

The fact is floe v. Harlow settles no principle at aU. The 
Court merely held that there was evidence en which a jury 
might properly find that Warren had made himself a party 

to the tort. 

Their Lordships are of opinion in the present case that there 
is no such evidence, and on this point the appeal ought to 
be allowed, and the decree of the Subordinate Judge varied 
by striking out the words “ and 3 ” (1) from the direction 
for payment of Rs.10,350 with proportionate costs and from 
the direction for payment of Rs.3900 with proportionate 
costs. The appeal substantially succeeds, inasmuch as the 
point as to the statute involves a comparatively small sum 
of money and can hardly have caused a material increase of 
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costs. 

In their Lordships’ opinion, therefore, the appellant should 
have the costs of the appeal and proportionate costs both in 
the Subordinate Court and in the High Court attributable to 
the items on which he has succeeded. They will humbly 
advise His Majesty accordingly. 


Solicitors for appellant: Pugh d? Co. 

Solicitors for respondents 2, 3 and 4: Watkins & Hunter. 


(1) Referring to defendant 3 (the preeent appellant). 
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Appellant; 


Others 



Respondents. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA 


Hindu Law-litliniou* Endo,cncnt-Math including several Asthals-Divi - 
sion of Mai,antship—Conflicting Wills of Mahant. 

In 1908 the mahnnt of a math, which included a greater and five 
lesser asthals. executed a will appointing the first respondent his chief 
chela and to succeed him as gaddinishin mahant. In 1918 he executed 
two wills on the same day. By the first he named the first respondent 
to succeed him as mahant of one of the lesser asthals, and bequeathed 
to lun, the income thereof, also some land attached to another lesser 
asthal. By the second will, after stating the effect of the first, he 
bequeathed to another chela all the rest of the math property, and 
appointed him to succeed as gaddinishin mahant. The testator died 
shortly after. The two chelas then compromised disputes by giving 
effect to the two wills of 1918. In 1920 the new gaddinishin mahant 
died, having by his will appointed the appellant to succeed him. The 
first respondent sued to establish his right to be gaddinishin mahant 
and to possession of the whole property of the math. Both Courts 
rejected It is claim to succeed as being senior chela, but the High Court 
held that the wills of 1918 were ultra vires, as an attempt to diride 
the asthals, and that ho succeeded under the will of 1908: — 

Held, that the wills of 1918 should be treated as separate documents, 
and that the appellant was entitled to be gaddinishin mahant under 
the definite appointment in the second will, whether or not the reserva¬ 
tion of the lesser mahantship (which the appellant did not claim) was 
valid. 

Semitic, that when the usage in a math consisting of several asthals 
has been to have only one mahant, a separation of the office is improper, 
unless there are special circumstances justifying it. 

Decree of the High Court, I.L.R. 52 C. 748, reversed. 


Appeal (No. 134 of 1927) from a decree of the High Court 
(February 7, 1925) reversing a decree of the Subordinate 
Judge of Midnapur. 

The suit was brought by the first respondent for a declara¬ 
tion that he was gaddinishin mahant of a math in the 
Midnapur district, and for possession of the properties 

* Present : Lord Phillimore, Lord Atkin, Lord Sai.vesen, and 
Sir Lancelot Sanderson. 
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appertaining to the math. The math included a greater asthal 
and five lesser, or subordinate, asthals. The plaintiff claimed 
as chief chela of a mahant who had died on August 27, 1918, 
and under an appointment contained in his will executed 
in 1908. The appellant, who was in possession as gaddi- 
nishin mahant, claimed that under two wills executed on 
August 2, 1918, by the mahant above referred to, he was 
gaddinishin mahant, and that the plaintiff was mahant of 
one of the lesser asthals only, and entitled only to the 
property thereto appertaining and certain property apper¬ 
taining to another lesser asthal. The wills of 1918 did not 
in terms revoke the will of 1908. 

The facts appear from the judgment of the Judicial 
Committee. 

The Subordinate Judge dismissed the suit. 

The High Court reversed the decision and decreed the suit. 
The learned judges (Walmslcy and Page JJ.) held that the 
wills of 1918 were inoperative according to Hindu law, since 
they purported to partition the math. The judgment is 
reported at I. L. R. 52 C. 748. 


1928. Nov. 16, 19. Dunne K.C. and Hyam for the 
appellant. 

De Gruythcr K.C. and MVallach for the first respondent. 

[Reference was made to Mahant Ramanooj Doss v. Mahant 
Debraj Doss( 1); Greedharee Doss v. Nundokissorc, Doss( 2); 
Ram Parkash Das v. Anand Das( 3); Sethuramaswamiar v. 
Meruswamiar(<l); Adams v. Southerdenft) ; Mayne’s Hindu 
Law, paras. 439, 440.] 


Dec. 17. The judgment of their Lordships was delivered by 


Lord Phillemore. In the district of Midnapur there is 
a math or charitable endowment of ancient foundation, and 
this appeal concerns a dispute as to the title to the office 
and emoluments of the mahant of this math.- 


S 6 S-D,A; (Beng ' ) m - • • ( 3 > L.B. 43 I.A. 73. 

-< 2 ) ( . 1 ? 6 7) H Mo ?- r - 4- 445. (4) (1917) L.R. 45 I.A. 1, £ 

(5) [1925] P. 177. 1 


J.G. 

1928 
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Nothing is known of its earlier history. There is a deed 
of gift in the year 1841 to one Lachhnian being then mahant 
And he on September 11, 1878, appointed Bharat Das, his 

rSJJS. dlSC1 , Ple ’. t0 be hlS successor in the office. The document is 
Das 111 the lorm 01 a letter attested by various witnesses and 

Go bin da addressed 10 tlle appointee, and the appointment is per verba 
Kamanuj de presenti; but the document is described as a will and 

- was registered as sueh, and the appointment was only to 

operate upon the death of the appointor. In this document 
Lachhnian describes himself as the gaddinishin mahant of 
the well-known akhra named bara asthal, wherein two known 
idols, Raghunathjiu and Gopinathjiu and other idols have 
been installed from the time of his predecessors and to which 
certain other asthals described in the schedule, and also in 
his possession, are said to be subordinate, of all of which 
he is owner and manager. Five asthals or houses are men¬ 
tioned in the schedule. 

Lachhman died and was succeeded by Bharat, and Bharat 
in turn died on August 27, 1918. He had on February 24, 
1908, executed an appointment of his successor. The docu¬ 
ment is in the same form as that by which he himself was 
appointed, and must be deemed to be a will. In it he 
describes himself as gaddinishin chela of the mahant 
Lachhman, and recites his own appointment, and makes 
Oobinda Ramanuj, the plaintiff in the present suit and a 
respondent in this appeal, chief chela and malik and gaddi¬ 
nishin mahant like himself. To this document a schedule 
is appended in the same form as the schedule to the previous 
document containing the names and descriptions of the five 
minor asthals. 

Ten years later, in 1918, Bharat executed two new wills. 
Both are dated as at the same day, but internal evidence 
shows that they were not intended to be deemed simultaneous, 
and enables their Lordships to fix their sequence. The first 
was addressed to Ramanuj. It recites that Ramanuj is the 
object of his affection and his chela, but states that the 
appointor has also another disciple named Gobinda Das 
Rasuva, and that in the apprehension that in future there 
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may not be good feeling between the two chelas after the 
appointor’s death, he is making a will according to the terms 
which follow. The will then proceeds to name Ramanuj as 
shebait paricharak mahant with the income of all the proper¬ 
ties dedicated for the shebas of one of the minor asthals. 
and in addition with two bighas of land taken from one of 
the other asthals, and gives to him the ornaments of the 
idols of the bequeathed asthal and its other possessions, to 
be enjoyed after the appointor’s death by Ramanuj his chelas 
and par-chelas in succession. 


j.C. 
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The will then proceeds to speak of the bara for greater i 
asthal as being the original gaddi of the former mahant, 
and to require the appointee and his successors to pay one 
hundred rupees per year to this principal gaddi. 


The will does not in terms say who is to be the mahant of 
the principal math, but it obviously contemplates the appoint¬ 
ment of Rasuya, because it goes on to provide that if either 
of the two die before appointing a successor, the surviving 
mahant should take his place and become mahant of the whole. 

The second will is in a similar form and is addressed to 
Rasuya. It recites that the appointor has the two chelas, 
and that he lias executed a will to the effect that out of the 
properties which he owns and possesses as shebait lie has 
made over the two bighas of land and the properties apper¬ 
taining to the particular minor asthal to Ramanuj, and pro¬ 
ceeds to bequeath all the rest of the property of which he is 
possessed to Rasuya, appointing him gaddinishin mahant 
like himself, nominating him malik of the asthal and pro¬ 
viding that he should continue in possession down to his 
chelas and par-chelas in succession. The will further pro¬ 
vides that Rasuya shall for the benefit of the shebaits of the 
principal idols receive the sum of one hundred rupees a year 
from the other mahant, who is described, as he is described 
in the other will, as the paricharak mahant of the particular 
idols appertaining to the minor asthal. The will concludes 
with a clause similar to that in the other will providing that 
m case either mahant dies without appointing a successor, 
the other mahant shall succeed - 
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Shortly after executing these wills Bharat died, and disputes 
then arose between the two nominees. 

An arrangement, however, was effected and embodied in 
two ekrarnamas executed on January 29, 1919, whereby the 
provisions of Bharat's two wills were recognized and each of 
the parties entered into possession of their respective offices, 
as conferred by the wills. Rasuya did not live long after 
this arrangement, and died on February 18, 1920, having by 
will of that date appointed the defendant, Ramcharan Das 
Rasuya, the present appellant, his successor. 


Thereupon the plaintiff launched the present suit, making 
a claim to be the sole mahant, and supporting his claim by 
various allegations. First he said that as senior chela of 
Bharat lie was entitled as of right to be his successor and 
could not be ousted by a will. Then he said that the two 
wills of 1918 were brought into existence by fraud and undue 
influence, and that Bharat had not at the time of their execu¬ 
tion a sound disposing inind. Further, he contended that 
the will of 1908 was irrevocable. Next he said that the two 
appointments were ultra vires and illegal, and that the math 
consisting of the various asthals could not be divided, and 
that if these two wills were set aside the earlier will by which 
he had been appointed sole mahant prevailed, or that if there 
was an intestacy his title as senior chela prevailed; and 
finally he attacked the appointment of Rasuya on the ground 
that his alleged testator had died without making a will and 
therefore, even if the wills of 1918 stood, he, the plaintiff, 
was entitled to succeed under the clause of the will, which 
provided that in the event of either of the two mahants 
dying without appointing a successor, the other mahants 
should succeed. As to the compromise effected by the 
ekrarnamas, he said in substance that no compromise could 
affect the title to an office. 

The Subordinate Judge decided all these points against 
the plaintiff and dismissed the suit. On appeal the learned 
* judges agreed with the Subordinate Judge that the plaintiff 
could not claim the appointment as of right by reason of his 
being chief chela, and that the document of 1908 was a will 
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,, Thp allegation that the wills of 1918 

and was revocable. T 6 s RaCllVft had died 


and was revocable, me had djed 

were obtained by undue utfluenea, and “"len prcsi ed 
without making a will, do not appear to have P 

before the High Court. I 

The High Court, however, decided in favour of the plamttft 
Jt Mowing grounds. The Court held that the appoint- , 
ments in 1918 were ultra vires and illegal, and must io se 
aside. The judges treated the wills of 1918 as having revoked 
the will of 1908, but they treated it as a ease of depeudeu 
relative revocation, and thought that in accordance with this 
doctrine the will of 1908 prevailed. The judges were inclined 
also to think that if no will stood the plaintiff had a title to 
the succession as chief chela, and it is right to add that one 
of the learned judges. Page J., attached considerable import- 
ance to this title, and only agreed with some hesitation to 
the view held by his colleague and by the Subordinate Judge 
that this title could be displaced by a will. As to the com¬ 
promise as expressed in the ekramamas, they held that no 
estoppel was effected thereby. 

With regard to the defence, which is founded upon the 
ekramamas, the reasoning of the learned judges in the High 
Court is not easy to follow. When two parties enter into 
an agreement, whether it be of compromise or in some other 
respect, each procures the advantage of the agreement from 
the other, and no further advantage need be looked for to 
support the agreement. As far as the two parties to the 
agreement are concerned, each obtained for himself the benefit 
of an unquestioned title, and prevented himself from questioning 
the other’s title to "his respective office; and the present 
defendant as privy in estate with Bara Gobinda would appear 
to be equally entitled to take advantage of the agreement. 
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It might he, however, that owing to the form of this 
particular suit the agreement would not constitute a defence, 
because in form the suit is not brought by Gobinda Ramanuj, 
hut by the two idols acting through him as their alleged 
shebait—an idol being a juridical entity in Indian law: see 
Vidya, YarvXhi Thirtha v. Balusami Ayyar.(l) If it were 


(1) (1921) L.R. 48 I.A. 302, 311. 
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necessary to pursue thls ^ it wouJd be proper ^ ^ 

whether Kamanuj could by claiming to use the name of the 

idoia as plaintiffs prejudge and preclude any issue which 

would bear upon the question of his title to be gaddinishin 

mahant. But in their Lordships’ opinion the defendant 
can succeed upon other grounds. 

Ii the wills of 1918 were inoperative their Lordships would 
agree with the learned judges in the High Court that the 
will of 1908 would stand. It would not be necessary in their 
Lordships’ view to invoke the doctrine of dependent, relative 
i evocation, because there is no revoking clause in the wills 
of 1918, and the will of 1908 would be only revoked by reason 
ol, and to the extent of, its inconsistency with the later wills, 
and if the later wills effect nothing the older will must stand! 


It becomes, therefore, a question whether the later wills 
were ultra vires and therefore ineffectual. The judges in 
the High Court treated the two wills as being equivalent 
to one document, and as purporting to divide a math which 
they stated would be illegal. They relied upon the authority 
of this Board in the case of Scthuramaswamiar v. 
Meruswa miar . (1) But neither this case nor the earlier 
one of Jaafar Mohiudin Sahib v. Aji Mohiudin(2), to which 
their Lordships have referred, touch the present case. They 
were cases where the office of mahant or a similar office was 
hereditary, but the mahant being a member of an undivided 
Hindu family, the other members of the family claimed to 
share in the endowments and if necessary to have a partition; 
and what was determined was that the endowments went 
with the office and were to be enjoyed by the office-holder 
without partition between him and the members of his family. 
There is no direct authority as to the power of a mahant who 
has a number of separate asthals, which by usage have all 
been held by one man, to provide for their division between 
his successors, or to saddle the property of one or more of 
the component asthals with a reservation in favour of the 
others. All that, can be safely said is that, as the essence of 
the law governing these maths lies in the following of custom 


(1) L.R. 45 I.A. 1. 


(2) (1864) 2 Mnd.H.C. 19. 
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or usage (see the case in 48 I.A., already cited), prune facie 
such a separation would be improper, unless tk® were 
special circumstances justifying it. But their Lordsh.ps 
desire to be understood as expressing no determination upon 
this point, as in their view it is unnecessary. They look at 
the two wills as separate documents, and they find in one 
of them an effectual appointment of the defendant-appellant 
to be gaddinishin mahant, with some reservations added 
which may or may not be valid. The existence of these 
reservations and their appearance as a positive bequest in 
the other will does not detract from the definite appointment 
which, in their Lordships’ view, was effectually made. The 
defendant-appellant was lawfully created gaddinishin mahant. 
He puts forward no claim to the minor mahantship, which 
was bequeathed to the plaintiff-respondent. 

In their Lordships’ opinion, the Subordinate Judge was 
right in his decision, and they will humbly advise His Majesty 
that this appeal should be allowed and that the suit should 
' be dismissed with costs here and below. 

I 

Solicitor for appellant: Barrow, Rogers & Nevill. 

Solicitor! for respondent No. 1: Watkins & Hunter. 
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TAN CHEW HOE NEO . 

AND 

GHEE SWEE CHENG and Others . . Respondents. 

>■ 

ON APPEAL FROM THE SUPREME COURT OF THE STRAITS \ 

SETTLEMENTS, SINGAPORE. 

Evidence — Admissibility—Conveyance to Persons as joint Tenants—Parol 
Evidence to prove Severance—Evidence Ordinance (Straits Settlements 
Lows, 1926, No. 53), s. 92— Indian Evidence Act (I. of 1872), s. 92. 

When property lias been conveyed to persons as joint tenants there 
may be a severance of the joint tenancy by any course of dealing suffi¬ 
cient to intimate that the interests of all of them were mutually treated 
as constituting a tenancy in common. 

Parol evidence to prove a severance is not excluded by s. 92 of the 
Evidence Ordinance of the Straits Settlements (which is in the same 
terms as s. 92 of the Indian Evidence Act, 1872), since the evidence does 
not contradict or vary the terms of the conveyance. 

In the present case the Judicial Committee held that evidence relied 
on to establish a severance was insufficient for that purpose. 

IVillioms v. He ns man (1861) 1 J. & H. 546, 557 followed. 

Judgment of the Supreme Court reversed. 

Appeal (No. 133 of 1927) from a judgment of the Supreme 
Court of the Straits Settlements, in Appeal (September 20, 

1926), reversing a judgment of Murison C.J. 

The question for determination in the litigation was whether 
certain property in the Straits Settlements had been held 
by four persons as joint tenants, as the appellant eontended, 
or as tenants in common, as the respondents contended. 

The property had been conveyed to the tour persons by a 
conveyance of June 28, 1892, in terms which both Courts in 
the Straits Settlements held constituted them joint tenants; 
a majority of the Court of Appeal (reversing Murison C.J.) 
held that there had been a subsequent severance whereby 
they became tenants in common. 

The facts, and the views of the learned judges, appear 
from the judgment of the Judicial Committee. 

* Present : Viscount Sumner. Lord Bianesbcrgh, and Lord Warrington 
OP Cl.YFFE. 
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1928. Nov. 12, 13. G. B. Hurst K.C. and Langley for the J.C. 
appellant. 

Gavin Bimonds K.C. and Greenland for the respondents, tan Chsw 
[Reference was made to Williams v. Hensinan (1); In re- ,HOe^N^o 
Wilks(2) ; In re Jackson{ 3); also to the Evidence Ordinance Chke^Sw^e 

(Straits Settlements Laws, 1926, No. 53), s. 92, and Convey-- 

ancing the Law of Property Ordinance (Straits Settlements 
Laws, 1926, No. 36), s. 52.] : 


Dec. 10. The judgment of their Lordships was delivered by 


Lord Warrington of Clyffe. The appellant, as the 
executrix of Eng, the last survivor of four persons, Hoou, 
Lim, Quee and Eng himself, claims to be entitled to certain 
property on the grounds that such property was conveyed 
to them as joint tenants and that the jointure has not been 
severed. . 

The respondents, the executors of Hoon, Lim and Quee 
respectively, claim that Hoon, Lim, Quee and Eng himself 
were entitled to the property in equal shares as tenants in 
common, either because, as they contended in the Courts 
below, they were originally tenants in common, or because 
they all pursued a course of conduct from which an agreement 
should be inferred on the part of them all to sever the jointure. 

In the Courts of the Colony there was a remarkable differ¬ 
ence of judicial opinion. Munson C.J., before whom the 
action was tried, decided in favour of the appellant. In the 
Court of Appeal Brown J. agreed with the Chief Justice, 
but the majority (Deane and McCabe Reay JJ.) took the 
opposite view, though for different reasons, and judgment 

ivas accordingly entfred for the respondents. Hence thin 
appeal. 


Tho three persons shortly referred to as Hoon, Lim and 
Quee were brothers, and Eng was their nephew, being the 
son of another brother. Under the will of their father Tam 
, taafter Kfernd to as the testator), who died in the year 
1862, hrn four sons, Hoon, Lim, Qnee and Peck, became 


(1) {1861) 1 J. fc H; 546. rifton s Oh so' - 

<3> (1887j 34 Oh.D.^ 11 - 6 ®* 
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J.C. entitled to shares in his residuary estate. His estate was 

1928 administered under a decree of the Court in an administration 

Tanchew action - Peck had mortgaged his share. In 1891 it was sold 

Hoe neo by the mortgagee, and was subsequently bought from the 

Chee "swee purchaser by the four persons abovenamed. 

Cheung. - By an indenture dated June 28, 1892, in consideration 
of $18,000 stated to have been paid by the purchasers out 
of money belonging to them on a joint account, the share 
of Peck was conveyed to Hoon, Lim, Quee and Eng as joint 
tenants absolutely. Each of the purchasers was in the deed 
described as a “merchant.” The purchase money was raised 
by a mortgage of the purchased share and of certain other 
shares in the original testator’s estate, which mortgage is 
dated June 29th, 1892. ' , 

It was assumed on both sides in the argument before this 
Board that the principles of law applicable to joint tenancy, 
and the means whereby a severance of the jointure may be 
effected, are the same in this country and in the Colony, 
except only that the appellant contended that under 
s. 92 of Ordinance No. 53 parol evidence leading to 
an inference of an agreement to sever the jointure is not 
admissible. 

The effect of the conveyance of June 28, 1892, is, in their 
Lordships’ opinion, beyond dispute. It created in terms a 
joint tenancy between the four purchasers. In fact, this was 
tacitly conceded by counsel in the argument before this 
Board. It is true that one of the judges in the Court of 
Appeal was of opinion that the maxim, “Inter mercatores jus 
accrescendi locum non habet,” applied to the case, and accord¬ 
ingly held that the tenancy created by the deed was a tenancy 
in common. This view was not supported before this Board, 
and in their Lordships’ opinion could not successfully be 
supported. The purchasers are, indeed, described in the 
deed as “merchants,” but there is no evidence at all that the 
purchase was in any way connected with their trade or indeed 
that they were jointly concerned in any trade. 

The tenancy then was originally a joint tenancy. The 
remaining question is, has the jointure been severed 
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and the joint tenancy converted into a tenancy in j.c. 
common ? *^28 

The law on this subject is stated as follows by Wood V.-C. XAN chew 
in Williams v. Hensman (1): “A joint tenancy may be Hoe^neo 
severed in three ways: In the first place, an act of any °ne ChJ e h ^ee 
of the persons interested operating upon his own share may _— 

create a severance as to that share. Secondly, a joint 

tenancy may be severed by mutual agreement. And in the 
third place there may be a severance by any course of dealing 
sufficient to intimate that the interests of all were mutually 
treated as constituting a tenancy in common. When the 
severance depends on an inference of this kind without any 
express act of severance, it will not suffice to rely on an inten¬ 
tion with respect to the particular share, declared only behind 
the backs of the other parties interested. You must find, 
in this class of cases, a course of dealing by which the shares 
of all the parties to the contest have been affected.” 

Their Lordships accept this as an accurate statement of 
the law. 

In this country such a course of dealing may be proved in 
the same way as any other relevant fact may be proved. 

But it has been contended, and the contention was accepted 
by some of the judges in the Colony, that under s. 92 of the 
Ordinance 53 (Evidence) parol evidence is not admissible 
to prove the fact in question. As will be seen hereafter, it 
is in strictness unnecessary to decide this point, but having 
regard to the difference of judicial opinion in the Courts 
below, their Lordships think it right to express their view 
on the subject. 

Sect. 92 is as follows: “When the terms of any such 
contract, grant, or other disposition of property, or any 
matter required by law to be reduced to the form of a docu¬ 
ment, have been proved according to s. 91, no evidence of 
any oral agreement or statement shall be admitted as between 
the parties to any such instrument, or their representatives 
- in interest, for the purpose of contradicting, varying, adding 
to, or subtracting from its terms.” 

(1) 1 J. & H. 540, 657. 
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J. C. The section is subject to provisos. Proviso 4 (1) has been 

1928 referred to, but in their Lordships’ opinion has no bearing on 

TanChew the present Question, inasmuch as in their view the section 
Hoe Neo itself does not apply. 

Chee Swee P resen t ease evidence Is tendered, not for the purpose 

Cheng, of contradicting or varying the terms of the conveyance, but 
of proving facts from which it may be inferred that, accepting 
the conveyance as creating a joint tenancy, the purchasers 
ha'te subsequently so dealt with their respective interests 
thereunder that the joint tenancy has become a tenancy in 
common. 

It remains then to determine whether on the whole of the 
evidence as tendered the respondents have established facts 
from which an agreement to sever should be inferred. On 
this point it is necessary to state a few facts and dates:— 
On January 26, 1894. by a deed of that date the property 
comprised in the mortgage of June 29, 1892, was reconveyed 
by the mortgagee discharged from the mortgage. Nothing 
turns upon the terms of this deed. 

. In the year 1895, in pursuance of a liberty reserved in the 
decree for the administration of the estate of the original 
testator, certain members of the family carried in proposals 
for the purchase by them of certain items of the testator’s 
estate, the purchase money or part of it being provided out 
of their respective shares in the estate. 

Among these proposals was one on behalf of Hoon, Lim, 
Quee and Eng to purchase five houses as tenants in common 
for $4600. These houses were on June 3, 1895, conveyed 
to the four persons as tenants in common in equal shares, 
the convej*ance reciting the deed of June 28, 1892, with its 
limitation to them as joint tenants. 

One of the witnesses, Swee, says that when they were going 
to partition the testator’s property, by which expression he 
obviously refers to the transaction just mentioned, he first 
(1) Proviso 4: “The existence of or disposition of property is by law 
any distinct snbseqncnt oral agree- to be in writing, or has been regis- 
‘ment to rescind or modify any such tered according to the law in force 
contract, grant, or disposition of for the time being as to the regis- 
property, may be proved except in tration of documents.” 
cases in which such contract, grant, ' . 
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heard that the vords “joint tenancy’’ were in the deed of J.C. 

1892, and that on their effect being explained to bun by the jkjs 

solicitors he was surprised, and called a meeting of the four ^ CHBW 
persons concerned, and that they told him to go to the Hoe Nmo 
solicitors and get the proposals for sale of the property altered. CHelt S wee 
Instead of joint tenancy, I was to get them put on the basis Chbng. 
of a tenancy in common.” As mentioned above the proposal 
for the purchase of the five houses and the conveyance thereof 
to the purchasers were “put on the basis” of a tenancy in 
common—namely, the houses were so conveyed, the instruc¬ 
tions deposed to being confined to the particular case. Their 
Lordships cannot find so far anything from which a general 
intention or agreement to sever can be inferred. 

The next event was the death of Hoon on September 28, 

1903. 

• In 1905 Hoon’s executors and the remaining three persons 
interested in the shares in question were desirous of creating 
a trust of the share in favour of Peck and his children, if any. 

This was carried into effect by a deed poll dated May 1, 1905, 
to which Hoon’s executors were parties and concurred in the 

• 9 • • 

declaration. It took the form of a covenant by them all 
that they and the survivor of them would stand seised and 
possessed of the property assigned to them by the deed of 
June 28, 1892, upon certain trusts. It is said that Hoon’s 
executors had no interest in this property except on the 
footing of a tenancy in common, and that the form of the deed 
therefore supports the theory of a severance. But this 
ignores the fact that the houses purchased in 1895 represent¬ 
ed a part of the share assigned by the deed of 1892, and the 
concurrence of Hoon’s executors was necessary in regard to 
these houses. In this deed also the limitation to the four 
as joint tenants is referred to and no suggestion of a severance 
is made. 

On November 24, 1906, Quee died, and on December 18, 

1907, Lim died, Eng becoming thus the survivor of the four 
joint tenants. 


By a deed poll dated October 19, 1908, new trustees of 
1905 WCre apP ° inted ’ and ^ this * ^ made clear 
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1928 


that the three houses remaining unsold of the five purchased 
m 1895 were included in the trust. 


Hol^o . Their Lordships can see nothing in these last mentioned 
v. transactions from which a severance can be inferred 

HEE SWEE 

CHENG. I he remamder of the evidence consists of certain statements 
made by individual members of the quartette, including 
Eng, which it is said indicate that they respectively thought 
that there was no right of survivorship, together with certain 
accounts which it is said prove a division of income after the 
deaths of those who died before Eng. Their Lordships 
cannot accept the evidence afforded by these statements and 
accounts as sufficient of themselves to justify an inference 
of an agreement to sever. 


The result is that, in the opinion of their Lordships, this 
appeal ought to be allowed, the order on appeal reversed, and 
that of Murison C.J., restored with costs to be paid by the 
respondents. The costs in the Court of Appeal were made 
payable out of Peck’s share in the testators’ estate, and their 
Lordships see no reason for interfering with that order. They 
Mill humbly advise His Majesty accordingly. 


Solicitors for appellant: Peacock <£- Goddard. 

Solicitors for respondents: Nisbet, Drew, & Loughborough. 
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$OPIKA RAMAN ROY (Plaintiff) 


Appellant ; 


AND 


ATAL SINGH and Others (Defendants) Respondents. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Evidence-Documents not produced at first Searing-Discretion of Court 
to admit Documents—Official Records which may assist ^rt-Bela 
of Landlord and Tenant-Construction, of Decree- Jotedad-Code] of 
Civil procedure (Act V. of 1908), Order Mil., rr. 1, 2. 

Where a party has not produced at the first hearing, as required by 
Order mi, r.l, the documents in his possession or power on which 
ho Telies, the leave of the Court under r.2 admitting them at a later 
stage should not ordinarily he refused if the documents are official 
records of undoubted authenticity which may assist the Court, to decide 

rightly the issues before it. 

In a suit of 1854 a zamindar obtained a decree for possession, with 
mesne profits, of lands forming part of his estate; the decree ordered 
that “as long as the defendants are ready and willing to pay rents 
legally according to the rates prevailing in the village they should not 
be ousted from their rights as jotedars.” The defendants and their 
successors remained in possession without paying rent:— 

Held, that the decree did not constitute the relation of landlord and 
tenant between the zamindar and the then defendants (predecessors 
of the present parties), but merely entitled them to the rights of jotedars 
.. (whatever those rights may have been at the date of the d®cwe)if they 
were ready and willing to pay rent. 

The further circumstances of the present case (even after admitting 
evidence excluded in India under Order xm.) not establishing the 
relation of landlord and tenants between the present parties, the Indian 
Limitation Act, 1908, Sch.I., art.139, did not apply, and the appellant's 
suit was barred by art. 144, 

# * 4 

Decree of the High Court affirmed. 
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1929 

Jan. 22. 


Appeal (No. 81 of 1926) from a decree of the High Court 
(April 17, 1924) affirming a decree of the first Subordinate 
Judge of Sylhet. 

The suit was brought by the appellant against numerous 
defendants, the present respondents, claiming possession of 
plots of land forming part of a zamindari estate. The 
appellant’s claim was based on the purchase of a one-seventh 
share in the estate in 1896; he alleged that the lands in suit 
had been allotted to him in respect of that share; that the 

•Present: Lord Shaw, Sir John Wallis, and Sir Lancelot 
Sanderson. 

' K 2 
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J C ' were his tenants and that their tenancies had 

~ date j ete ™ med by n0tiees less than three years from the 

RSMSN kov Both Courts in India held that the relation of landlord 
*“"• and tenant did not erist between the appellant, or hU 

Z ZT'T r d thC respontle,,ts ' or «>«r predecessors; that 

art. 139 of the Indian Limitation Act, 1908, consequently 

did not apply, and that the suit was barred by art. 144. 

- Before closing his case at the hearing the plaintiff sought 
to put in evidence certain documents, including copies of the 
judgments in suits brought in 1854 by the then zamindars. 
These documents had not previously been produced or 

referred to. The Subordinate Judge refused to give leave 

under Order mil, r. 2, admitting them in evidence, and that 
decision was affirmed on appeal. 


1928. Dec. 6, 7, 10. Gavin Simonds K.C. and 8. Eyam for 
the appellant. 

De Gruyther K. C. and Parikh for the respondents. 


1929. Jan. 22. The judgment of their Lordships was 
delivered by 

Sib John Wallis. This is an appeal from a decree of the 
High Court at Calcutta affirming a decree of the First 
Subordinate Judge at Sylhet and dismissing the plaintiff’s 
suit, which both Courts held to be barred by limitation. 

.. plaintiff sued as the owner of a one-seventh share of 
the permanently settled estate No. 85 of the Collectorat* of 
Sylhet to eject defendants 1 to 160 from 143 holdings in the 
occupation at. the date of the plaint of defendants 1 to 160, 
as shown in the first schedule to the plaint. Defendant 161 
was joined as a purchaser from defendant 148, defendants 162 
to 186 as the co-sharers with the plaintiff in the estate, and 
defendant 187 as vendor to the plaintiff’s father in 1896. 

The plaint alleged that by an amicable arrangement the 
lands in schedule I had been allotted to a predecessor of the 
■plaintiff in respect of a one-seventh share, which was after¬ 
wards, acquired by the plaintiff’s father in 1896, that they 
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had all along been in the occupation of the defendants 1 to 160 J.C. 

as tenants, that in 1896 these defendants had rendered ,929 

themselves liable to forfeiture by denying their landlord’s 

title, that the plaintiff’s father had enforced their forfeiture Raman Rov 

and determined the tenancies by instituting 120 suits in AtaL sikgh, 

1904, which were afterwards withdrawn by leave with 

liberty to bring a fresh suit, and that the present suit was 

within time because brought within twelve years of the 

determination of the tenancies by the institution of the 

aforesaid suits. There was also a plea that the suit was not 

barred, because the plaintiff was entitled under s. 14 of the 

Limitation Act to exolude the time spent in prosecuting the 

former suits, but this has not been relied on before their 

Lordships. 

Defendants 1 to 160 pleaded, in addition to other defences, 
that they were not and never had been the tenants of the 
plaintiff and his predecessors in title, and both the lower 
Courts, after a very careful examination of the evidence, 
have found that the plaintiff has failed to prove the alleged 
tenancies and so to bring the case within art. 139 of the 
Indian Limitation Act. 

This was the only question argued on this appeal, and their 
Lordships, after carefully considering the evidence before 
the lower Courts, and the additional evidence which they 
thought it right to admit in the circumstances hereinafter 
stated, have arrived at the same conclusion. 

The case is a very unusual one, because both the lower 
Courts have found that the plaintiff has failed to prove any 
payment of rent to the plaintiff or his predecessors in title 
in respect of these lands ever since they began to be reclaimed 
and brought under cultivation about a hundred years ago. 

In these circumstances the learned counsel for the appellant 
has been obliged to rely mainly on the effect of a decree in a 
suit of 1854, which, as found in the plaintiff’s favour, was 
between his predecessors in title and the predecessors of 
defendants 1 to 160. 

It is common ground that the suit lands were dense jungle 

Hntil, m 1828 or later, some of the defendants' predecessor* 

16 
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J. c. began to cultivate them. In 1844 the revenue authorities, 
1929 treating them as ilam or unsettled lands which were at the 

Gome* dlsposal of Government not having been included in any 
Raman koy permanently settled estate, assessed them to revenue; and 
Atal Singh. " as 0ld ' a f ter a long struggle that the plaintiff 's predecessors 
succeeded in getting the revenue authorities in 1852 to reverse 
this decision and to recognize that these lands formed part 

of their permanently settled estate No. 85 in the Collectorato 
of Sylhet. 

It is also clear that the contesting defendants’ predecessors 
preferred the position of raiyats holding directly under 
Government and were very unwilling to be included in the 
plaintiff s zamindari, and it was in these circumstances that 
the plaintiff’s predecessors on March 24, 1854, instituted 
suit No. 9 of 1854 in the Court of the principal Sudder Amin 
of Sylhet against these defendants’ predecessor for possession 
and mesne profits. 

According to the allegations in the plaint, Pesal Chandra 
Rajkoer and other Manipuries, immigrants from the neigh¬ 
bouring state of Manipur, had executed kabuliats in favour 
of the husbands of two of the plaintiffs, who were widows, 
and had gone on paying rent to them until Shyan Sing, one 
of the defendants, and others had presented petitions alleging 
that these lands were ilam and not included in the plaintiff’s 
zamindari. 

It may be observed here that, if the plaintiffs had been in 
a position to prove these allegations, they might have framed 
their suit against the defendants to enforce their rights as 
landlords on the footing of a subsisting tenancy, but it is 
equally clear from the terms of this plaint that they did not 
do so. 

After setting out that the revenue authorities had assessed 
the suit lands as ilam and had afterwards reversed thei? 
decision and paid over to the plaintiff the assessments they 
had collected, the plaint proceeded to state the cause of 
action against the defendants as follows: “The settlement 
holder (s) and jotedar defendants having been raiyats and 
jotedars of the disputed settled and unsettled lands, they 
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are in joint possession of the disputed lands as such,” the J, a, 

defendants «re referred to in this tray because the revenue ^ 

authorities had only effected settlements with some o e GpplBA 
defendants, “After the disputed land was found, upon re-tnal r aM an Hov 
‘ by the Sadar Board, to be revenue-paying land as apper- ataL s 1NQH , 
taining to the said taluq belonging to us and was released 
from assumption as unsettled class of land, we on 1st Jaistha, 

1259 (June, 1852), asked the defendants to give up possession 
of the disputed land, but instead of doing so the principal 
defendants are in possession of it as ijmal (joint.) Accordingly 
we and the co-sharer defendants are entitled to get 
possession.” The plaint then concluded with a claim for 
past and future mesne profits, which it is unnecessary to 
set out. 

In their Lordships’ opinion this plaint is quite inconsistent 
with the view that there was any subsisting relation of landlord 
and tenant between the plaintiffs and the defendants in that 


suit. 


It is equally clear from the summary of the written state¬ 
ments in the judgment that the defendants repudiated any 
tenancy under the plaintiffs. Their case was that they had 
been “living on the land in dispute from 1255 b.s. (1828) 
und possessing the Government unsettled lands by bringing 
under cultivation the jungles.” 

It remains then to be seen whether the effect of the 
judgment was to establish a relation of landlord and tenant 
which was not the case of either side. 

Some reliance has been placed on the finding on one of the 
preliminary issues that the defendants as jotedars, according 
to the ruling of the Court of Sudder Adalat, could not plead 
limitation against the maliks as owners. In their Lordships’ 
opinion, this ruling, the grounds of which are not given, falls 
far short of affirming the existence of a subsisting tenancy. 

The Court then recorded its finding on the “issues regarding 
the facts affecting the claim,” which were as follows: 
“Whether the disputed land belongs to the plaintiffs in 
purchased zamindari right as appertaining to taluk No. 85, 
Mahamad Jalal, within mauza Patharkandi, and whether 
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J. C. upon proper enquiries the said land was found to appertain 
K29 *0 the said taluk, and was thereupon released bv Government 

Gopika ° mcers ln favour ®f some of the plaintiffs, and whether the 
Raman Horrent received from the jotedar defendants was paid back 

Atal Singh. to the plaintiffs, and whether the objection made by the 
defendants that the said lands are ilam lands, though they 
uere released by the Sadar Board on behalf of the Government 
is admissible? And whether the plaintiffs are entitled to the 
mesne profits they have claimed?” 

On this issue the Court held that it could not go behind 
the decisions of the revenue authorities that the suit land 
was not ilam land, and that it formed part of estate No. 85. 
It accordingly proceeded to give the plaintiffs a decree for 
possession and mesne profits at specified rates: “Therefore 
for the above reasons it is ordered that the suit be decreed 
in favour of the plaintiffs awarding Rs.l,235-6-10 pies as mesne 
profits for the disputed lands in the plaintiffs’ share for the 
years 1258 b.s. to 1260 b.s. at the rates mentioned above 
end costs in proportion to the claim together wfith mesne 
profits at the said rates from 1261 b.s. till recovery of possession 
and awarding them possession of the disputed land as per 
boundaries given in the plaint as zamindars; that as long 
as the defendants are ready and willing to pay rents legally 
according to the rates prevailing in the village they should 
not be ousted from their right as jotedars, that the defendants 
do pay to the plaintiffs the mesne profits due to them and the 
costs to the extent of the claim as well as costs in Court.” 

Their Lordships agree with the lower Courts that the latter 
part of this order cannot be read as establishing the relation 
of landlord and tenant between the parties, which, as already 
observed, neither side had set up, but is to be read as giving 
the plaintiff a decree for possession with past and future 
mesne profits, subject to this condition that, so long as the 
defendants were willing to pay rent at the specified rates 
to the plaintiffs, they should not be ousted from their rights 
as jotedars. 

“Jotedar,” according to Wilson’s Glossary, means cultivator, 
and it may well be that in those days, before the enactment 
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Of the Bengal Rent Act, 1859, the view was entertained J.C. 
that, by bringing these waste lands into cultivation the *29 
defendants had acquired a right of occupancy of which t ey CopiKA 

ought not to be deprived even though they had not set it Raman Roy 
up in their pleadings. But, whatever the right of the jotedar atal s^n(? H . 
may have been in those days, it seems clear that under the - 
decree the defendants were only to be entitled to it if they 
were ready and willing to pay rent to the zamindar, and there 
is abundant evidence in this case that they were uot so willing, 
but entirely disregarded the decree. 

The plaintiff also relied on a certified copy of an award 
of the Deputy Collector of Sylhet in certain boundary cases 
under Reg. VII. of 1822. The plaintiffs in those cases were 
the predecessors of the plaintiff, and one case related to the 
alleged inclusion of 5636 bighas of estate No. 85 in other 
mauzas. • The defendants’ names are given as Ramanand 
Singh Mohan Singh and Nunai Singh, who are not shown 
to have been the predecessors of defendants 1 to 160 or any 
of them. The plaintiff relies on certain statements of the 
Deputy Collector in his award in this case as to rent having 
been realized by the plaintiffs in suit No. 9 of 1854 from the 
defendants in that suit. 

In their Lordships’ opinion these statements are not 
admissible as evidence of rents having been realized from 
the defendants in that suit. The Indian Evidence Act does 
not make finding of fact arrived at on the evidence before the 
Court in one case evidence of that fact in another case. Their 
Lordships also agree with the Courts below that this evidence, 
even if admissible, would be of very little weight . 

Their Lordships have next to deal with the fresh evidence 
which they decided to admit in the following circumstances. 

On August 20, 1918, the plaintiff, before closing his case, 
called as his thirty-second witness one Gopesli Charan 
Chowdury, 165th defendant, who was impleaded as one of 
his co^harers. The witness produced certain documents 
• which the Subordinate Judge would not allow to be filed at 
that stage.' Thereupon the plaintiff on August 22, 1918 
presented a petition praying for the admission of these 
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J. C. documents, supported by an affidavit in which it was stated 
1929 that the plaintiff’s law adviser only saw them for the first 
Gopika time 011 Sunda y» August 18. 

v. ^e Subordinate Judge did not accept this statement 

ATALSiNGH.as the last mentioned witness had stated that the law agent 
had come to his house about two years ago—that is, in 1916 
to see what documents he had, and the witness had showed 
him all the documents. In his order of August 22 the 
Subordinate Judge observed that the suit had been filed on 
October 7, 1912, and that after certaiii adjournments issues 
were settled on July 8, 1913, when the parties were directed 
to put in their documents within seven days. In these 
circumstances the Subordinate Judge apparently considered 
that they were out of time, and he refused to exercise his 
discretion in the plaintiff’s favour, although the documents 
were certified copies of public records, because in' his view 
it would have been prejudicial to the defendants to admit 
them at this late stage, and this order was upheld by the 
Appellate Court. 

Now, in addition to enabling the parties to a suit to apply 
for discovery of documents, a matter regulated by Order xi., 
the Code of Civil Procedure imposes certain obligations on 
parties to a suit with reference to the documents on which 
they rely. Under Order vii. the plaintiff must file with the 
plaint the documents on which he sues and also a list of the 
documents on which he relies, and under r. 18 documents 
which ought to have been and have not been included in the 
list cannot be exhibited without the leave of the Court. 
Further, under Order xiii. the parties at the first hearing 
must produce the documents in their possession or power 
on which they rely, and under r. 2 no document “which 
should have been but has not been produced in accordance 
with the requirement of this rule’’ is to be admitted in evidence 
Without the leave of the Court. It is apparently under this 
rule that the Subordinate Judge acted, as he observes that, 
on July 8, 1913, at the settlement of issues, which is at the 

first hearing, the parties were ordered to put in their documents 

_ « • • • . • • 

within seven days. 
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This rule of exclusion, however, only comes into operation 
when the documents on which the part.es rely should bav 
been, hut were not, produced at the first hearing. Now, 
according to the evidence at the date of the first heann Ra 
these documents were not in the possession or power of th. AT 
plaintiff, and the plaintiff and his advisers did not know 
of their existence so as to enable them to inspect them and 
form an opinion as to whether they would rely on them or 
not. In these circumstances it cannot be said that they should 
have been produced at the first hearing and therefore the rule 
does not authorize the exclusion/ Further, as has been held 
in India, even where the rules of exclusion apply and the 
documents cannot be filed without the leave of the Court, 
that leave should not ordinarily be refused where the 
documents are official records of undoubted authenticity 
which may assist the Court to decide rightly the issues 
before it. 


Their Lordships accordingly admitted the excluded 
documents, but find on examining them that they do not 
•assist the plaintiff. . Documents 2 and 3, which are copies of 
the .measurement chitta prepared by the amin in connection 
with the execution of the decree in suit .No. 9 of 1854. and 
the amin’s report, only show that the amin had great 
difficulty in executing the decree by putting the plaintiffs 
in possession owing to the absence of the defendants, and 
do not show, as contended for the plaintiff, that he 
gave them only symbolical possession instead of vacant 
possession. 


,. Documents Nos. 4 to 11 are judgments of the Collector of 
Sylhet in suits filed by the plaintiffs in suit 9 of 1854 against 
defendants alleged to be in possession of eight holdings for 
the. execution of kabuliats. The judgments directed the 
defendants to execute kabuliats in respect of their, holdings, 
but these holdings have not been identified with any of the 
143 holdings which are the subject of the present suit; nor have 
the defendants in these suits been shown to be the predecessors 
in title of any of the defendants 1 to 160 in the present suit. 
It is not proved that decrees fortlie execution' of kabuliats 
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;j, 1 °^ ained again - st a ”y of «» predecessors of defendants 

Gopjka Sect - 88 of the Bengal Rent Act of 1859 no doubt provides 
RAMA , N R0V th f a decree has been passed for the execu“ 

Atal^Sinch. a kabubat and the defendant refuses to execute it, the decree 
is to have the same effect as if the kabuliat had been executed, 
and in this way a tenancy might be proved; but in the present 
case it is not shown that decrees for the execution of kabuliats 
were obtained against the predecessors of defendants 1 to 160 
or that they refused to execute them. 


For these reasons, in their Lordships’ opinion, the appeal 
fails and should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 


Solicitors for appellant: Barrow, Rogers & NevUl. 
Solicitors for respondents: Stanley Johnson <f- Allen. 


J. c.* RAMDUTT RAMKISSENDASS . . . Appellants; 

1929 AND 

Jan. 29. ^ • D. BASSOON AND COMPANY . . Respondents. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Arbitration—Limit at xon^Arbit ration after invalid Award—Indian Limitation 

Act (IX. of 1908), s. 14; Sch. art. 115. 

In a reference to arbitration it is an implied term of the contract 
that the arbitrators must decide the dispute according to the existing 
law of contract, and that every defence which would have been open 
in a Court of law, including limitation, can be raised unless that defence 
has been excluded by agreement of the parties. 

In applying to an arbitration the Indian Limitation Act, 1908, Sch. L, 
art. 115, which limits the time for commencing “a suit*’ for compensa¬ 
tion for breach of contract, effect should be given by analogy to s. 14 
of that Act, so as to exclude the time occupied by the plaintiff, acting 
bona fide and with diligence, in obtaining a previous award on the same 
cause of action, and in resisting a suit which, after an appeal to the 
Privy Council, resulted in the award being set aside for want of juris¬ 
diction in the arbitrator. 

In re Astlcy and Tytdesley Coal and Salt Co. (1899)68 L.J.(Q.B.)252 
approved. 

Order of the High Court affirmed. 

• Pfe&ent: Lord Araix, Lord Salveskh, and *8 ib Jour* Wallis. 
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Appeal (No. 107 of 1927) from an order of the High Court 
in its appellate jurisdiction (November 8, 1926) affirming 
an order of that Court in its original jurisdiction (April 19, 

1926). 

The appeal arose out of an award of arbitrators appointed 
in 1922 whereby the respondents were awarded damages for 
the defective quality of jute delivered by the appellants under 
contracts of sale made in 1913 and 1914; the award was 
subject to the opinion of the Court on the questions (1.) whether 
the defence of limitation could be raised, and if so (2.) whether 
the buyer’s (respondents’) claim was barred. 


J.c. 


1929 


Kamdutt 
RAM KISS fcN- 
DASS 


V. 


FD. 
Sassoon 
& Co. 


The facts appear from the judgment of the Judicial 
Committee. 


The opinion of the Court delivered by Sanderson C. J. 
and Rankin was that the defence of limitation could be 
raised but that the claim was not barred. 


That judgment not being open to appeal the appellants 
petitioned that the award (to which the opinion of the Court 
had been directed to be added) should be set aside on the 
ground that there was an error upon its face. The petition 
was dismissed by Buckland J. and that decision was affirmed 
on apeal by Rankin C. J. and Ghose J. 


1928. Nov. 13,15. Ve Gruyther K. C. and W. Wdlach for the 
appellant. The respondents’ claim was barred by limitation. 
The High Court rightly held that the defence of limitation could 
he raised: In re Astle y and Tyldesley Coal and Salt Co. (1) ■ 
and Russell on Arbitration, 11th ed„ p. 394, In Board of 
Trade v. Cayzer Irvine <C- Co. (2) in the House of Lords the 
above decision was referred to with approval by Viscount 
Cave L. C. The claim was therefore barred by the Indian 
Limitation Act, 1908, Seh. I, art. 115. The view of the 
Appellate Court that the arbitration of 1922 was a continuation 
of that commenced m 1915 was erroneous. When the first 
award was made the proceedings of 1915 ended- the 
arbitrator became functus officio. The terms of s- 14 makes 

“ ,mp0SS,ble ^ to the period be^en 


(1) (1899) 68 L. J. (Q.B.) 252. 
17 


(2) [1927] A. C. 610, 614 

9 • 
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11)17 and 1922 occupied by the appellant’s suit to set aside 
the earlier award. During that period the respondents were 
not even by analogy “prosecuting” a civil proceeding. If 
the respondents had brought a suit in 1922, s. 14 clearly would 
not have applied. 

Dunne K.C. and S. Hymn for the respondents. The principle of 
In re Astlcy and Tyldesley Coal and Salt Co. (1) does not apply 
to this case. In England procedure by arbitration in mercantile 
matters was established after the Statute of Limitations. 
In India it was established before the Indian Limitation 
Act, 1908, and the Indian Arbitration Act, 1899. Yet 
the Indian legislature expressly refrained from prescribing 
any period of limitation for arbitration proceedings. If. 
however, the defence of limitation could be raised in the 
present case, the claim was not barred. The High Court 
rightly held that the arbitration was a continuous proceeding 
commenced in 1915. Further, it would be inequitable to 
apply the provisions of Sch. I. of the Limitation Act without 
applying by analogy s. 14. Upon the facts of this case, and 
so applying s. 14. the claim was not barred. In any case it 
is submitted that the proceedings being under the Indian 
Arbitration Act, not under the Code of Civil Procedure, the 

f > % ~ 1#* i ' ( f , I • 1 • 

present appeal does not lie. 

De Gruythe r K.C. in reply. The arbitration in Champsey 
Bhara & Co.'s case (2) was under the Indian Arbitration 
Act, but it was not suggested that the appeal did not lie. It 
is conceded that the language of ss. 13, 19 and 20 of the 

Limitation Act makes it possible to apply them by analogy 
to an arbitration, but that is not so in the case of s. 14. 

1929. Jan. 24. The judgment of their Lordships was 
delivered by 

I 1 I 

Lord Salvesen. This is an appeal from an order of the 
High Court of Judicature at Fort William in Bengal, dated 
November 8, 1926, which on appeal confirmed an order passed 
by the said High Court in its original jurisdiction on April 19. 
1926, and dismissed the appellants’ application to [have an 
award set aside and taken off the file. 

(1) (1899) r.8 L.J. (Q.B.) 252. (2) (1923) L.B.,50 I.A. 324. 


VOL. LVL] 


INDIAN APPEALS. 


131 


DASS 

v. 

F. D. 
Sassoon 
&co. 


The material facts which are not in dispute have been j. c. 
so fully set forth in the judgment now under review that the m9 
barest summary is all that is required to raise the two questions RA ^ JTr 
of law on which their Lordships have to decide. Under kamkissen- 
various contracts between September 16, 1913, and March 2, 

1914, the appellants sold to the respondents certain quantities 
of jute. The contracts were all in a form approved by the 
Calcutta Baled Jute Trade Association and contained an 
arbitration clause such as is usual in mercantile contracts 
at the present day. The reference is in the widest form and 

submits to arbitration “any disputes arising out of or in any 

• 

way relating to this contract or to its construction or fulfilment 
between the parties hereto and whether arising before or after 
the date of expiration of this contract.” The clause also 
imports the rules and by-laws of the Association which 
provide machinery for carrying out the reference in the event 
of one of the parties failing to appoint an arbitrator within 
forty-eight hours after having been called upon to do so. 


As the respective deliveries of jute sold under the contracts 

were made questions arose as to the quality of the goods 

supplied by the appellants and the respondents had to 

submit to large deductions in respect of alleged inferiority 

of quality. The cause of action arose at different times, but 

it is not material to consider the exact dates as the respondents 

showed due diligence in making their claims, for these were 

formulated in July, 1915, when a demand for compensation 

for breach of contract was made' on the appellants, who refused 
to consider same. 


On July 15, 1915, the respondents appointed an arbitrator 

to -act on their behalf and called • upon the- appellants to 
appoint an arbitrator on their behalf,' which after some delay 
they did m December, 1915. The appellants were, however 
obviousJy not anxious that the arbitration should be proceeded 
with, and they endeavoured ito-obtaih delay , in every wav' 

that was open to them. Their arbitrator, B&uZxS&m 
refused to meet with the. respondents' arbitrator, Mr. Allen ' 

Match" thG ***** on' 

J 16, d Smgleton was appointed as arbitrator 
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on behalf of the respondents in his place. The latter was 
equally unsuccessful in his efforts to get Babu Gossain to 
meet him, and after many excuses the latter on July 30, 1916, 
withdrew from the matter. 

On July 27, 1916, the respondents wrote to the appellants 
a letter, referring to the retirement of Babu Gossain, and 
adding "we therefore call upon you to appoint an arbitrator 
to act on your behalf in the place of Babu Gossain within 
forty-eight hours, failing which we shall apply to the Baled 
Jute Association to make an appointment on your behalf 
in accordance with by-law 15 of the Association.” To this 
letter the appellants replied on July 31 as follows: “The 

time limit under the Indian Arbitration Act is over, and we 
regret that we cannot agree to further extension of time. 
Regarding your suggestion that you will ask the chairman 
of the Association to appoint an arbitrator, we beg to point 
out that the chairman has no authority to override the 
provision of the Indian Arbitration Act. Further, we hold 
that the dispute to settle which this arbitration was agreed 
upon does not come under the terms cyf the Allied Baled 
Jute Association contract so the chairman cannot exercise 
his right under the contract.” 


To this letter the respondents replied rejecting the 
contentions of the appellants and calling upon them to 
appoint an arbitrator to act on their behalf within seven 
clear days from the date of their letter, in default of which 
they stated that they would appoint their own arbitrator 
as sole arbitrator in the reference in accordance with the 
provisions of the Indian Arbitration Act, 1899, s. 9 (b). As 
the appellants made no further appointment, the respondents 
appointed Mr. Singleton to act as sole arbitrator, which he 
accordingly did, and in the end made an award of Rs.68,574. 
His award, which was dated September 28, 1916, was duly 
filed and a warrant was issued directing the sheriff to levy 
the amounts awarded by seizure of the appellants’ goods. 

and this was done. 

The appellants thereafter, on January 8, 1917, brought 
a suit for a declaration that Mr. Singleton’s awards were void 
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and inoperative on the ground that his appointment as sole J. c. 
arbitrator was illegal. 1929 

On AdhI 7 1920, the judge of the first instance upheld RAMDUTT 

the award, but on appeal to the High Court at Fort William Ramk^en 
this judgment was reversed and an appeal taken by the v ^ 
present respondents to the Privy Council was dismissed. (1) Sassoon 
These proceedings occupied a considerable time. It was &co. 
not until December 13, 1920, that the decision of the High 
Court was pronounced and the decision of the Judicial 
Committee of the Privy Council was only issued on July 20, 

1922. Taking either of these dates, much more than three years 
had elapsed from the date when the cause of action had arisen. 

On December 13, 1922, the respondents again demanded 

from the appellants the amount which they claimed under 
the eleven contracts and on December 28 appointed 
Mr. W. G. Dredge as arbitrator. The appellants declined 
to appoint an arbitrator on the grounds that the alleged 
claims were barred by limitation. On March 16 the chairman 
of the Baled Jute Association nominated Mr. D. S. Henderson 
to act as arbitrator with Mr. Dredge. The appellants there- • 
upon on April 10, 1923, applied to the High Court for an order 
reviewing the various submissions to arbitration. After 
sundry procedure a consent order was made on August 15, 

1923, that the matter in dispute be referred to the arbitration 
of the two arbitrators appointed to “deal with the matter 
and to make their award in the said reference and at the 
same time to state a special case for the opinion of this Court 
[the High Court] on the legal question of whether the defence 

of limitation can be raised in these matters and if so whether 
the claim is barred.” 

The arbitrators having awarded a sum of Rs.98,258-11-3 
stated a case in accordance with the High Court’s order. 

This was decided on March 3, 1926. The High Court held 
that the arbitration proceedings had been in fact instituted 
on July 15, 1915, and therefore within the period of three 
years prescribed by the Indian Limitation Act. It is, in effect, 
from that order that the appeal has now been brought. 

(1) (1922) Li. 49 I. A. 366. 
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J. C. The first question o£ law which arises is the important 
1929 general one, whether the Indian Limitation Act, 1908 applies 
Ramdutt ° ai ltIat ' on Proceedings. The relevant section of that 
Act ls s - ^ “Subject to the provisions contained in ss 4 
to 25 inclusive, every suit instituted, appeal preferred and 
sLS® application made after the period of limitation prescribed 
&CO therefor by the first schedule shall be dismissed, although 

limitation has not been set up as a defence.” 


Their Lordships will consider subsequently what effect, if 
any, is to be given to ss. 4 to 25, but it is admitted that 
art. 115 of the first schedule is that which applies to the 
subject-matter of the present suit. It is expressed as 
follows: “For compensation for the breach of any contract 

expressed or implied not in writing registered and not herein 
specially provided for,” and the period of limitation is three 
years. 


It will be observed that s. 3 has in view primarily suits, 
appeals and applications made in the law courts and makes 
no reference to arbitration proceedings. Their Lordships 
were not referred to any case decided in India as to whether 
this clause can be extended by analogy to arbitration 
proceedings, but similar language is employed in the English 
Statute of Limitations, and the question has been considered 
and decided in one case in England. This is In re Astley and 
Tyldesley Coal and Salt Co. (1) In that case it was held 
by the Divisional Court consisting of Bruce and Ridley JJ. 
that “a submission to arbitration does not per se exclude 
the right of either party to raise the defence of the Statute of 
Limitations, but if it be intended to exclude such a defence 
an express term to that effect! must be imported into 1 the 
agreement of submission.” In his judgment Bruce J. said: 
“There is nothing in the submission to take away the right 
of the Tyldesley Coal Co. to raise any defence in relation to 
their liability to damages. It seems to me unreasonable that 
parties to a submission should be precluded from raising 
the defence of the Statute of Limitation unless a provision to 
that effect be drawn up and embodied in the submission.” 


(1) 68 L.J. (Q.B.) 252. 
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‘Prevlbus to that'deciiion there had been general statements J.C. 
in other eases w W ch lay down more dearly the pnnetple ,» 
upon which the decision must be taken to have proceeded RAkib „ 
In Aubert v. .Voce (1) Chambre J. said: -There ts no doubt 
that an arbitrator is bound by the rules of law like e\ery 
other judge,” and in Jagcr v. Tohne (2) the judge said, ‘the 
council [that was the council of the London Produce Clearing 
House] are to give a decision. They are to decide and in the 
absence of fuller and wider powers expressly given, that' 
means to decide according to the legal rights of the parties- The 
decision in In re Astley and Tyldesley Coal and Salt Co. (3) was 
cited in a recent case that came before the King’s Bench 
Division: Cayzer Irvine <0 Co. v. Board of Trade. (4) In the 
course of his judgment, Rowlatt J., before whom the case 
first came, said (4): The Statute of Limitations (21 Jac. 1, 
c. 16) “does not in terms apply to arbitrations. It does not 
affect the debt. It only limits the remedy, and therefore 
it seems to me that in an arbitration it is a question of 
construction whether the submission requires the arbitrator 
to follow the analogy of the statute.” 

In the Court of Appeal (5) Lord Hanworth M. R. found it 

4 I • I • * 

unnecessary to consider this question, which as he observed 
involved the point whether In re Astley and Tyldesley Coal and 
Salt Co. was correctly decided. Scrutton L.J. (6) reserved to him¬ 
self liberty to consider “when the case arises before this Court 
whether [it] was rightly decided” and Rome'r J. also reserved his 
opinion upon that point. The case was taken to the House 
of Lords and is reported. Viscount 'Cave L. C. (7) in giving judg¬ 
ment, said: “My Lords, I am far from wishing to throw 
doubt upon the view which has been commonly held, and 
which was affirmed by the decision of a Divisional Court 
in the case of In re Astley and Tyldesley Coal and Salt Co. (3), 
that an arbitrator acting under an ordinary submission to 
arbitration is bound to give effect to all legal defences, including 
a defence under any statute of limitation. A decision against 

(1) (ldOl) 2 Bos. & P. 371, 376. (4) r 19271 i k B 2fi0 979 

S' Jft? ?o!\V 39 ' 953 ■ m ' *A m, 27 L. 

(3) 68 L.J. (Q.B.) 252 (6) [19?7] 1 K B 2 91. 

(7) [1927] A.O. 010, 614. 
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J. C. that view might seriously prejudice the practice of referring 
,929 disputes to arbitration; and, while I am unwilling to 

Ramdutt pr °“ 0Unce a final opinion upon a question which does not 
. A mkiss E n- really arise in this ease, I certainly say nothing which is 
adverse to the view to which I have referred.” 

S Tco N X ° ne ° f the ° ther judg:es who took Part in the decision of 
-• that case found it necessary to express any definite opinion 

upon the point, although for the purposes of the decision 

they were content to assume it. Such being the state of the 

authorities (the paucity of which may be explained by the fact 

that where contracts contain an arbitration clause the parties 

usually contemplate that their dispute will be disposed of), 

their Lordships are of opinion that the law Was correctly 

laid down in In re Astley and Tyldesley Coal and Salt Co. 

Although the Indian Limitation Act does not in terms apply 

to arbitrations, they think that in mercantile references of 

the kind in question it is an implied term of the contract 

that the arbitrator must decide the dispute according to the 

existing law of contract, and that every defence which would 

have been open in a Court of law can be equally proponed 

for the arbitrators decision unless the parties have agreed 

(which is not suggested here) to exclude that defence. Were 

it otherwise a claim for breach of a contract containing a 

reference clause could be brought at any time, it might be 

twenty or thirty years after the cause of action had arisen 

although the Legislature has prescribed a limit of three years 

for the enforcement of such a claim in any application that 

might be made to the law courts. 

Their Lordships are accordingly of opinion that the first 
question of law must be answered in the affirmative. 


1929 


DASS 

v. 

F. D. 
Sassoon 
& Co. 


The next question which arises is whcthci limitation applies 
in the present case so as to bar the claim of the respondents 
under the award which they have obtained. The judges of 
the High Court held that the arbitration proceedings which 
resulted in the award now under consideration were in effect 
a mere continuation of the former proceedings which had been 
instituted on July 15, 1915, but which proved abortive 

through want of jurisdiction of the arbitrator appointed. 
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Their Lordships are unable to agree in this view. ihey 
think that these proceedings came to an end with the decision 
of the single arbitrator whose award was ultimately set aside 
and that the proceedings instituted at a later date after the 
decision in the Privy Council had been announced cannot be 
regarded as a mere continuation of the first proceedings. It 
is quite clear that where a suit has been instituted in a Court 
which is found to have no jurisdiction and it is found necessary 
to raise a second suit in a Court of proper jurisdiction, the 
second suit cannot be regarded as a continuation of the first, 
even though the subject-matter and the parties to the suits 
were identical. The hardships that might arise in sucli a 
case have, however, lieen expressly provided for by the 
sections to which reference will now be made. 


J.C. 

1929 

RAMDUTT 

RaMKISSEN- 

DASS 

V. 

F. D. 
Sassoon 
& Co. 


The Indian Limitation Act, unlike the corresponding 

English Act, contains an elaborate code of provisions which 

deal (inter alia), with the mode of computing the period of 

limitation prescribed for any suit, etc., and also with the 

exclusion from the period of limitation of time which has been 

occupied in legal proceedings. The clause specially founded 

on s. 14, sub-s. 1, is as follows: “In computing the period 

of limitation prescribed for any suit, the time during which 

the plaintiff has been prosecuting with due diligence another 

civil proceeding, whether in a Court ot first instance oi in a 

Court of Appeal, against the defendant, shall be excluded, 

where the proceeding is founded upon the same cause of action 

and is prosecuted in good faith in a Court which, from defect 

of jurisdiction, or other cause of a like nature, is unable to 
entertain it. 


There is a similar provision as to “applications” and 
appended to the section there is this explanation: “For the 
purposes of this section, a plaintiff or an appellant resisting 
an appeal shall be deemed to be prosecuting a proceeding.” 

It may be assumed that it had been ascertained before 

Were formuUltc<1 that to was a serious* 

" J* arlsln « if the of limitation, which is 

m many cases shorter than in England, should be too strictly 

applied. In Ind.an legation it is consistent with the 
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experience of their Lordships that the time necessary for the 
decision m a suit may be of much longer duration than one 

r^utt 18 accustomed t0 in the Courts of Great Britain. Hence the 
“ EN - necessity for some Provision to protect a plaintiff acting 
v. bona fide from consequences of some mistake which had 
Sassoon bC ° n made by his advisers m prosecuting his claim. 

— Holding, as they did, that the proceedings before the 


-second arbitrators were merely a continuance of the first 
arbitration, it became unnecessary for the learned judges of the 
High Court to deal with the question. It had, however, been 
dealt with by Greaves J. in the application which the appellants 
made to revoke the submission to the arbitrators and to restrain 
the present respondents from taking arbitration proceedings 
thereunder. He said: “It remains for me to decide whether 
in computing the period of limitation the time occupied in 
prosecuting the proceedings above referred to is to be excluded. 
It is urged that having regard to the wording of s. 14 of the 
Limitation Act this section cannot apply. This argument 
however docs not seem to me to be well founded. If limita¬ 
tion, as I think it does, applies in arbitration proceedings, 
the law of limitation applicable is that laid down in the 
Limitation Act, 1908, which is expressed to apply to suits, 
appeals and certain applications to Courts. If, therefore, 
this Act is to be applied to arbitration proceedings notwith¬ 
standing the words above referred to, I see no reason why 
s. 14 of the Act should not apply. If it is said that the 
wording of the section is not apposite to arbitration proceedings 
it could equally be said that the wording of the Act itself is 

not apposite. In my view, therefore.in computing the 

period of limitation the time occupied in the proceedings 
which ended in the decision of the Judicial Committee is to 


be excluded.” 


Their Lordships are in agreement with the reasoning of 
the learned judge. Arbitrations under the Indian Arbitration 
Act are not prosecuted by filing suits and preferring appeals 
from the decrees in such suits, but by procuring awards and 
filing them in Court and resisting applications to set them 
aside. In their Lordships’ opinion the analogy of the Indian 
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Limitation Act requires that an arbitrator should exclude 
the time spent in prosecuting in good faith the same claim 
before an arbitrator who was without jurisdiction. The 1029 
Limitation Act has no application in terms to arbitration RAMD0XX 
proceedings and as Greaves J. has pointed out, if the words Ramkissin- 
'“suit instituted, appeal preferred, and application made” Vi 
in s. 3 are to be applied to arbitration proceedings it seems to SA ^ N 
follow that the same interpretation must be put upon them & co. 
in s. 14, and that civil proceedings in a Court must be held 
to cover civil proceedings before arbitrators whom the parties 
have substituted for the Courts of law to be the judges of 
the dispute between them. There is no question here that the 
respondents were prosecuting with due diligence their claim 
against the appellants and that the second arbitration was 
founded on the same cause of action and was prosecuted in 
good faith before the previous arbitrator who from defect of 
jurisdiction was found not CQmpetent to exercise jurisdiction 
in the matter. If the period in question during which the 
respondents’ claim was held up because of the proceedings 
instituted for the purpose of setting aside the first award and 
in obtaining final judgment on that question is excluded 
from the period of limitation, there can be no doubt that the 
respondents here were within the period prescribed. The 
result is that the anomaly is avoided of there being a different 
period of limitation in certain cases where a dispute has been 
referred to arbitration from that which is applied to disputes 
■dealt with in the ordinary courts. 

For these reasons their Lordships will humbly advise His 

Majesty that the appeal ought to be dismissed with costs to 
the respondents. 

Solicitors for appellants: W.W. Sox & Co. 

Solicitors for respondents: Sanderson, Lee & Co. 
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Appellant ; 


U PO NAING (Plaintiff) 

. AND 

BURMA OIL COMPANY, LIMITED 

(Defendants) . f Respondents. 

ON APPEAL FROM THE HIGH COURT AT RANGOON. 

Landlord and Tenant—Lease of Oil Sites—Royalties Payable on Oil won- 
Lessor's Right to Natural Gas — Construction of Lease—Transfer of 
Property Act (IF. of 1882), s. 108 (o). 

The appellant, the owner of oil sites and grantee from Government 
of the right to win oil therefrom, leased the sites and the right to win 
oil for twenty-five years to the respondents, who agreed to pay 
royalties on oil won by them. In sinking wells, which did not produce 
oil in commercial quantities, the respondents found natural gas. They 
tapped the gas by pipes, and for six years used it for their own pur¬ 
poses:— 

Held, that the appellant was not entitled to compensation for the gas 
so taken, since (1.) that right was not included in the right to royalties 
upon the oil won; and (2.) the lease, on its true construction, was not 
merely a lease for the purpose of winning oil, and the appellant having 
no property in the gas the respondents were entitled to reduce 
into possession and use it provided they did so without injury 
to the leased property: that view was not inconsistent with the Trans¬ 
fer of Property Act, s. 108 (o). 

It was not necessary to decide whether the Upper Burma Land and 
Revenue Regulation, s. 31, reserves to the Government the right to 
natural gas. 

Decree of tlie High Court affirmed. 

Appeal (No. 25 of 1928) from a decree of the High Court 
in its appellate jurisdiction (January 18, 1927) reversing a 

decree of the Court in its original jurisdiction. 

The appellant, who had leased to the respondents three oil 
sites, brought against them in the High Court a suit claiming 
compensation for natural gas which the respondents had 
obtained from one of the sites and had used for their own 
purposes. 

The facts appear from the judgment of the Judicial 
Committee. 

By the lease dated June 5, 1918, the appellant leased to 
the respondents “his oil well sites, Nos. 3993, 3978, 399.), 

# Present: Lord Hailsham L.G., Lord Carson, and Sir Charles 
Sargant. 


J. C.* 
1929 
Feb . 4. 
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and the right to win oil therefrom for a period of 25 years j. C. 
from date hereof,” and agree that during the lease they lQ29 
should have possession of the said oil sites. The lessor 
covenanted as to the validity and maintenance of the Government naing 
^ grants of the right to win oil; and the lessees agreed to BURMA 0lL 

begin to drill in six months, but they were to be sole judges Co. 

whether the quantity of oil produced rendered the continuance 
of work advisable. The lessees agreed to pay royalty at the 

rate of 8 annas for every 100 viss of oil produced by them 
from the sites. The lessor agreed to allow the lessees, their 
agents drillers, etc., free access upon the well sites “for any 
of the purposes of this lease.” 

The trial judge (Das J.) held that the right to royalty 
upon the oil involved a right to compensation for the gas 
taken, and ordered an inquiry as to the amount of the com¬ 
pensation. 


Upon appeal the decision was reversed and the suit dis¬ 
missed. The learned judges (Rutledge C. J. and Brown J.) 
held that oil upon which royalty was payable did not include 
gas. They said that the plaintiff’s advocate had admitted 
that the plaintiff was not owner of the gas at the date of 
the Government grant or of the lease, and they held that the 
Oil Field Act, 1918, and the rules thereunder, did not enlarge 
his rights; and accordingly that “the ownership of natural 

gases, so far as they are capable of ownership, remained in 
the Government.” 


1929. Pcb. 4. Dunne K.C. and Pennell for the appellant. 
Having regard to Barnard, eh., Oil and Gas Co. v. 
Farquharson (1) the appellant concedes that the right to a 
royalty on the oil won did not carry a right to be paid for 
gas obtained. The appellant was, however, entitled to 

0^ -tea he was imtitM to Ju 
ment in thTriah^f’” “* ** 50 far “ Govern- 

The Lif ect If 0 B r TV* """* them itedf - 

ne etteet,of U.B. Regulation III. of 1889, ss. 23 27 and 31 
B 40 ownership in lands other'than ‘ state 

(1) [1912] A. C. 868. 
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;.C. lands,” and though under the Regulation and the Oil Fields 

1929 Act, 1918, the right to oil is reserved to the Government. 

u7o lhere is 110 reservation as to natural gas. The lessor did not 

Naing grant the respondents the right to the gas, and the right 

Burma Oil r( ‘ ma ' m ‘d in the appellant. Every invasion of a right of 
2L property, whether corporeal or incorporeal, gives a right of 

action against the invaders: Mansell v. Valley Printing 
Co. (1). Having regard to the provisions of the lease it clearly 
was merely for the purpose of winning oil, and by the Transfer 
of Property Act, 1882, s. 108 (o), the lessee was not entitled 
to use it for any other purpose. [Reference was made also 
to the^U.B. Land Revenue Manual, 1900, p. 227.] 

Clement Davies K. C. and Gordon Brown for the respondents. 
The lease gave the respondents the right to possession of the 
oil sites, and they were entitled as against the appellant to 
reduce the gas into possession. Owing to the nature of the 
gas. there was no property in it until it was reduced into 
possession; any adjoining owner could have tapped it. Even 
if the lease was merely for the purpose of winning oil, the 
respondents were entitled to any ancillary profit which arose 
in process of doing so: Robinson v. Milne. (2) 

Dunne K.C. replied. 

The judgment of their Lordships was delivered by 

Lord Hailsham L. C. This is an appeal from the High 
Court at Rangoon which reversed a decision of the Court of 
first instance in favour of the present appellant, who is the 
plaintiff: in the action. 

The suit is brought to recover compensation for the use 
by the respondents of a quantity of gas which had been 
taken by the respondents from a certain oil well site of which 
they were in possession under a lease granted by the appellant. 
It appears that in Upper Burma, under the Upper Burma 
Land and Revenue Regulation of 1889, the right of private 
ownership in land is recognized, but it is expressly provided 
in s. 31 that the right to all minerals, coal and earth oil, shall 
be deemed to belong to the Government, and the Government 


(1) (1008) 2 Ch. 441, 440. 


(2) (1884) 53 L.J. (Ch.) 1070. 
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shall have all powers necessary for the proper enjoyment of j C. 
its right thereto. 1929 

The facts proved are, that the appellant was before the 
year 1912 in possession of oil well sites in Upper Burma. v , 

By a grant dated April 25, 1912, after reciting the fact that BuR ^ °u- 

the appellant was in possession of the well site in question 

the Government granted to the appellant a right to win and 

get earth oil from the said well site in such manner as he or 

his assignees might think fit, and to dispose of all the earth 

oil to be gotten therefrom subject to the payment of a royalty 

to the Government. 


By an indenture dated June. 5, 1918, the appellant granted 
a lease to the respondents for a period of twenty-five j-ears, 
and the question to be determined turns very largely upon 
the construction to be placed upon that lease. The. lease 
recites that the appellant is the owner of certain , oil well 
sites including the one now in question, and that he has. 
obtained from the Government a grant of the right to wiD 
oil from the said oil well sites; and it proceeds .to declare 
that the appellant hereby leases to the respondents his oil well, 
sites and the right to win the oil therefrom for a period of 
twenty-five years from the date thereof. By clause 2 the 
indenture provides that during the period of the lease the 
said 0,1 well sites and the grants .for the same shall be made 

« not b'e fr Si0n ? the 1CSS8eS and the PO^on 
shall not be wrthdrawn by the lessor. By clause 9 the lessees 

Ift r , °e ^ r ty at 2 faCd " to »il ™n by Z, 

cecded to t the lndenture - respondents pro- 

oil and by pipea wtr! ah,?r , : tS **” UP *>r 

their own purposes in and about "th ^hh ‘ md 086 ‘‘ fo '' 
alto. After this had been B „i„“ * . nelghbourh ood of the 

appellant brought this aalon ek“ " S ° me “ years ’ the 
three years’ user of thegas so tab compensation for 

,he e0n ^"‘ b ot.,on. the oonst^etion of the 
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clear that oil included gas, and accordingly he held that 
since the Respondents had agreed to pay a royalty on oil 
taken trom the site, they must pay compensation for the 
gas which they had used. 

U CG. the Appellate Court that decision was reversed. The 

Court held that the trial judge was wrong in thinking that 
oil included gas, and they came to the conclusion that the 
appellant had no property in the gas, and on that ground 
they decided that he could not claim compensation for its 
use by the respondents. In their Lordships’ opinion it is 
quite clear that oil does not include gas and, therefore, that 
the decision of the judge of first instance cannot be supported 
on the ground upon which it is based. 

Before their Lordships' Board, Mr. Dunne, for the 
appellant, argued that the lease of June, 1918, upon its true 
construction was merely a lease to the respondents of the 
right to win oil from the site, and he argued, therefore, that 
any gas which was obtained in the course of that operation 
and any gas which was obtained from the site after that 
operation had been given up was the property of the appellant, 
and that if the respondents chose to make use of it, they mast 
pay compensation for that use. In their Lordships’ opinion 
this is to place far too narrow a construction upon the terms 
of the indenture of lease. That indenture in terms expressly 
recites the ownership of the sites and of the grant as being 
two separate things and proceeds in its terms expressly to 
lease to the respondents both the sites and the right to win 
oil therefrom and to transfer to the respondents the sites as 
well as the grant of the right to win oil from them. In their 
Lordships’ judgment the respondents were from the date of 
that indenture in possession of the site itself and not merely 
holders of the Government grant. In those circumstances 
it seems to their Lordships clear that unless it can be said 
that the gas was always the property of the appellant, it never 
became his property at any material date. No authority 
could be produced for the view that gas under the soil before 
it had been tapped or released was the property of the 
appellant, and it seems to their Lordships difficult to reconcile 


J. c. 

1929 

u"po 

Naing 

V. 
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any such view with the well known authorities as to under¬ 
ground water not flowing in any defined channel. No doubt 
it is true that the gas could he reduced into possession, and 
when reduced into possession it became the property of the 
person who had so reduced it. But in their Lordships’ judg¬ 
ment the gas was not reduced into possession by the appellant 
but by the respondents who had dug the well and who took 
.the gas as it came out of the well and used it. This seems 
to be sufficient to dispose of the case without discussing 
whether or not s. 31 of the Upper Burma Land and Revenue 
Regulation on its true construction reserves the right to 
gas to the Government as seems to have been the view of 
Die Courts below. 

A further argument was based upon the provisions of 
s \ 103 (°)> of Die Transfer of Property Act, 1882, which pro¬ 
vides that the lessee of property must not use the property 
for a purpose other than that for which it was leased. In 
theii Lordships’ judgment it is not necessary exhaustively 
to discuss the limits of that provision, but there seems to be 
nothing inconsistent with its terins in the use of gas which 
is necessarily set free by reason of the sinking of the oil well 
for the respondents’ own purposes without doing any damage 
or any injury to the property leased. 

I 

For those reasons their Lordships are of opinion that the 

appea 1 fails, and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Solicitor for appellant: J. E. LamUrt. 

Solicitors for respondents: Linklaters & Paines. 
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SEETIIAYYA and Others (Defendants) Appellants; 


and 


SUBRAMANYA SOMAYAJULU 

Another (Plaintiffs). 


AND ) 


f RESPONDENTS, 


> 

- 


(AND CONNECTED APPEALS.] 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

• * • • % • 4 

Madras. Tenancy^-"£si(d€» under Act of Shrotriyam Grant—Con¬ 

struction of Grant—Whether of Land Revenue only—Grant by I)es- 
pandyar to non-resident \BraJnnins— t4 Mauje"—Secondary Evidence 
of Grant-Copy more tluin thirty years old-Authentication by Indorse - 
ment-Indian Evidence Act (/. of 1872), as. 65, 90 —Madras Estates 
Land Act (Mad. Act I of 1908), s. 3, sub s . 2 (d ). 

About 1680 an agrahnram village was granted as shrotriyam, the 
grant stating that “as we have granted the said agraliaram you should 
enjoy the same from son to grandson paying the shrotriyam thereon 
and bo happy.” The grant was by despandyars, revenue officers and 
farmers of revenue, to Brahmins who did not reside in the village. The 
village was described in the grant as a “mauje”, a Telugu form of 
“mauza’*. The grant had been recognized by the British Government, 
and it was admitted that the grantees had not been owners of the 
kudivaram: — 

t • • • 

••»■••••• f’ • 

Held , that haying regard to the terms of tlie grant and the character 
of the grantors and grantees, the grant was of the land-revenue only; 
consequently, by the Madras Estates* Land Act, 1908, s. 3, sub-s. 2(d), 
the village was an estate under that Act, and sui/ts to eject ithe ryots 
could not- be brought in the Civil Court. 

• i | , • f 

A' shrotriyatn grant may be of the kudivaram as well as of the 
melvaram; the statement to the contrary in Wilson’s Glossary was 
based upon decisions which haw since been questioned. 

The word “mauje” in a Telugu document indicates a village in which 
there were peasant proprietors owning cultivable lands. Observation 
to that effect by Sadasiva Ayynr J. in Venkata Sastrulu v. Sitaramudu 
(1!»14) I.L.R. 38 M. 891, 892 accepted as correct. 

The originnl grant was lost, but there was produced from the custody 
of respondents, successors to the grantee, a document in Telugu 
purporting to be a copy of the grant and of a translation of 
a Persian dmnbala of 1765. The document bore an indorsement, sign¬ 
ed bv three predecessors of the respondents: “Originals have been 
retained by us and copies have been filed 1858":— 

Held, that the document, was properly admitted under the Indian 
Evidence Act, ss. 65, 96, as secondary evidence of the terms of the 

•Present: Lotto Piulmmore, Lotto Blanesburoii, Lord Atkin. 

Lotto Sai.vesen. and .Sin Lancelot Sanderson. 
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grant, the statement in the imlors?inent authenticating the copy being 
evidence as a statement by a deceased person in a document relating 
to a relevant fact, also as an admission by the respondents' predecessors. 

Decree of the High Court I.L.R. 46 M. 92 reversed. 

Consolidated Appeal (No. 47 of 1925) from orders of the 
High Court (April 5, 1922) in an appeal under the letters 

patent, reversing orders of a Division Bench which had 
affirmed orders of the Principal District Munsif of 
Tenali. 


The respondents brought suits in the Munsif’s Court to 
eject the appellants, who were ryots, from lands in the 
agraharam village of Arepalli. The question in the litigation was 
whether the village constituted an estate within the Madras 
Estates Land Act, 1908, in which case the Revenue Courts 
had exclusive jurisdiction in the suits by s. 189 of the Act. 
It was contended by the defendants that the village was an 
“ estate ” within s. .3, sub-s. 2 ( d ), which is set out in the 
present judgment, and the substantial question arising was 
whether the inam grant to the plaintiffs’ predecessors included, 
as they contended, the kudivaram, or was, as the defendant's 
contended, merely of the melvaram, or land-revenue. 


The original grant was last, but there was produced from 
the custody of certain of the plaintiffs a document (exhibit 1) 
which was more than thirty years old, and purported to contain 

a copy of the grant of 1689. This document appears in the 
judgment of their Lordships. 


The District Munsif, who first tried the suits, held th 

the Civil Courts had no jurisdiction; he directed the retui 

of the plaints for presentation in the Revenue Court. T1 

plaintiffs .appealed, to the District Court, and the appea 

were transferred by order to the High Court, which 

that the grants were presumably grants of the land, 

rounded the suits for recording revised findings, upon 
evidence. x ^ 

1 l: j : . • . *• -- . ' • . - - . 

The suits' came upon remand before a newlv aDDoint 
District Munsif, who held that exhibit 1 was hiadm“ 

Art oTi 9 08 H th V i !! age WaS n0t an <* tate within t 
Art of 1908. He made decrees for ejectment. .... 


J.c. 

1929 

Skethayya 

V. 

SUBRA- 

MANYA 

SOMAYA- 

JOLU. 
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j.C. The appeals were then heard together by Ayling 0. C. J. 

1929 and Odgers J- The former held that exhibit 1 was admis- 

eethayya * n ev *^ ence ’ that u P°n its true construction the 

respondents’ predecessors had acquired only the melvaram: 

SZ£ he accordin gly was of opinion that the Civil Courts had no 
Somaya- jurisdiction. Odgers J. was of the contrary opinion upon 
J —' both points. Accordingly the decision of the Munsif returning 
the plaints was affirmed under s. 98 of the Code of Civil 
Procedure. 


Appeals by the defendants under s. 15 of the letters 
patent were heard together by Sehwabe C. J., Oldfield and 
Coutts-Trotter JJ., and were allowed. The learned judges 
held that exhibit 1 was admissible in evidence, but that it 
was equally consistent with the grant having been of the 
land-revenue or of the land itself; that therefore, under the 
decision of the Full Bench in Muthu Goundan v. Perumal lyen 
(1) (which was subsequently disapproved by the Privy Council 
in Chidambara Sivaprakasa Pandora v. Veerama Rcddi (2), 
the grant was to be presumed to have been of both varams, 
and that the evidence did not negative that presumption. 
The suits were accordingly remanded to be disposed of. The 
letters patent appeal is reported at I.L.R. 46 M. 92. 

1928. Nov. 20, 22, 23, 26. De Grnyther K. C. and Parikh 
for the appellants. 

Dunne K.C. and Narasimham for the respondents. 

Upon the admissibility of exhibit 1 in evidence reference 
was made to the Indian Evidence Act, 1872, ss. 32, sub-s. 7, 
63, 65, 90, 114; and upon thlei construction and effect 

of the grant to Suryanarayana v. Patanna (3); Upadrashta 
Venkata Sasdrulu v. Divi Seetharamudu (4); Chidambara 
Sivaprakasa Pandora v. Veerama Reddi (2); also to 
Venkatanarasimlia Naidu v. Dandamudi Kotayya (5) as to 
the relation between zamindars and ryots in pre-British 
days; to Venkata Sastrulu v. Sitaramudu (6) and to 
Wilson’s Glossary, s.v. “mauza,” as to "mauje”; to Fifth 

(1) (1921) I.L.R. 44 M. 588. (4) (1919) L.R. 46 I.A. 123. 

(2) (1922) L.R. 49 I.A. 286. (5) (1897) I.L.R. 20 M. 299. 

(3) (1918) L.R. 45 I.A. 209. (6) (1914) I.L.R. 38 M. 891, 892. 
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Report, Madras, vol. ii., p. 157 and Wilson's Glossal as 
to despandyas; and to Baden-Powell’s Land Systems of 
British India, vol. iii., p. 134, as to sanads given by the 
Moghul to zamindars. 

1929. Feb. 14. The judgment of their Lordships was 
delivered by 


J.C. 

1929 

Seethayy.v 

v. 

SUBRA- 

MANYA 

SOMA*A- 

JWLU. 


Lord Atkin*.— This is a consolidated appeal from the 
judgment of the High Court at Madras given in eleven suits 
of ejectment brought by the respondents against the respective 
appellants. Seven out of the eleven suits were instituted 
in 1913, and the only question so far decided and the only 
question before the Board is whether the Civil Court in which 
the actions were brought had jurisdiction and not, as the 
appellants contend, the Revenue Courts. The determination 
of this question has required recourse on seven different 
occasions to the Courts and has occupied nine years in 
Madras. The case has taken six years more to reach the 
Board. Their Lordships deplore this delay, which was 
obviously much greater than was necessary, and reaches the 
borders of a scandal. They do not, however, propose to 
recapitulate the various stages in which the case toiled 
to and fro between the lower Courts and the High Court, 
or to apportion blame, but will address themselves at once to 
the question of jurisdiction. This question arises under the 
Madras Estates Land Act, 1908. By s. 189 of that Act 
exclusive jurisdiction is given to the Revenue Courts to 
entertain all suits set out in schedule A, which includes a 
suit to eject a ryot. This, by reference to s. 6, involves the 
question whether the ryot holds land in the “ estate ” of a 
landholder, and we are thus brought to the definition of 
estate, which by s. 3 ( d ) means “any village of which the 
land revenue alone has been granted in inam to a person 
not owning the kudivaram thereof, provided that the grant 
has been made or recognised by the British Government or 
any separated part of such village.” The present respondents 
claim under an inam grant made “about 250 years ago.” 

The grant has been recognized by the British Government. 

M 
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J.C. 

1929 


In the course of these proceedings the respondents have 
admitted that they did not own the kudivaram before the 

SEETHAYVA g ™ nt ’ ? nd that the >’ did not acquire the kudivaram 

Slt * 4 _ independently of and after the grant. The question of 

jurisdiction therefore depends upon whether the inam 

grant was of the “land-revenue alone”; whether it 

granted the melvaram alone or also the kudivaram i-e 

the land-revenue alone or also the cultivators share of the’ 
produce. 


Subra- 

MANYA 

SOMAYA- 

JULU. 


The principal question in the case is whether the terms of 
the original grant were proved, and, if so, what is the proper 
construction to he put upon them. The respondents’ case 
uas that the original grant was lost; its express terns were 
not proved; and that the proper inference from all the 
facts, including acts of ownership by themselves and their 
piedecessors, was that under the grant they received the 
kudivaram. The appellants, on the other hand, said that 
the respondents had disclosed a copy of the original grant 
which the appellants tendered in evidence. They contended 
that the document in sufficiently plain terms gave the 
melvaram only. The respondents, while denying the admissi¬ 
bility of the copy, said that the grant on its true construction 
gave the kudivaram as well as the melvaram, or at any rate 
was so ambiguous as to admit extrinsic evidence leading to 
the same result. 


The document tendered was a Telugu document purporting 
to be a copy of two documents. The first was a document 
making a grant of the village in question to the predecessor 
of the plaintiffs for 6 pagodas, setting out the boundaries 
and signed by the grantors. The second was a Telugu 
translation of a Per ian Dumbala dated 1765 A.D., increasing 
the revenue to be paid by the holders from 6 to 25 pagodas. 
The document contains the indorsement “originals have been 
retained with us and copies have been filed 1858,” signed 
by the then predecessors of the respondents, one of whom, 
Ponnapalli China Ramaswami, was a plaintiff to some of the 
original suits now before the Board, but died at an advanced 
age during the proceedings. 
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Their Lordships agree with the learned Chief Justice and j.c. 
his colleagues in the High Court that the document was adrnis- 19J9 
sible as evidence of the terms of the lost original. The 
document is over thirty years old, and is produced from 
proper custody. By s. 90 of the Evidence Act, 1872, the 
Court may therefore presume the signatures authenticating somaya- 
the copy to be genuine. The statement to which the signatures 
are appended—namely, that the document is a 'copy of the 
original—appears to be evidence both for the reason given 
•by the Chief Justice, i.e., as a statement made by a deceased 
person in a document relating to a relevant fact, and also 
as an admission made by a party and a predecessor in title 
of the parties. 

The document being admissible is secondary evidence of 
the terms of the original grant. The Court therefore must 
proceed upon the footing that the express terms of the 
•original written grant are before it, and must proceed to 
construe them. Some confusion has been introduced into 
the case by conflicting decisions as to presumptions to be 
made in construing such a grant. The original District 
Munsif held that there was a presumption that such a grant 
did not give the kudivaram. 

The High Court, relying on a decision of h Full Bench of 
the Court in Muthu Ooundan v. Perumal Iyen (1), took the 
view that the presumption was that both the • melvaram. 
and kudivaram are included. It is, however, made clear 
by the subsequent decision of this Board in Chidambara 
Sivaprakasa Pandara Sannadhigal v. Veerama Reddt (2) that 
there is no presumption either way, and that each ease must 
he decided on its own circumstances. 

The document is in the following terms: “Deed of gift 
•executed and given on the 15th day bf Adhika Chaitra 
Suddam of the year Parabhava, corresponding to 1610 of 
the Era of Salivahana, in favour of Ponnapalli Annappa 
Garu, who is eager in performing the six acts, viz.: yagna. 
yajana adhyayana, adhyapaka, dana and pratigraha by 
Pulig^dda Mallaparaju, Lakaraju, Perrajn, and Mazumdar 

(1) I.L.R. 44 M. 588. (2) L.R. 49 T.A. 280, 303. 
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J.c. Papanna, Rajas of Komaravolc, and residents of Nizampatam. 

As we have granted to you the shrotrivam of ArepaUi 
szsthovya •‘gtaharam vdlage, Nizampatam taluk, in the name of Siva 
Sustl,- ° n ,hc occaston of the lunar eclipse, for 6 pagodas, vou shall 

somava. live°happily. aJne •”*** fr0m 80,1 ‘° -nd shaU 


Signatures of the Rajas 

(Signed) Mallaparaju. 

(Signed) Perraju. 

(illegible.) 

Memorandum of the description of the boundaries for.the 
agraharam executed and given on the 9th day of Chaitra 
Bahulam ol the year Parabhava corresponding to 1610 of 
ihe Era of Salivahana in favour of Ponnapalli Annappa Garu 
who is eager in performing the six acts, viz.: Yagna, Yajana. 
Adhyayana, Adhvapaka, Dana and Pratigraha by Puligadda 
Mallaparaju, Lakaraju, Perraju, Mazumdaru Papanna Garu, 
Rajas of Komaravole, residents of Nizampatam. 


As we have granted to you Arepalli agraharam attached to 
Nizampatam, fixing a srotriyam of 6 pagodas thereon, 
particulars of the boundaries which have been shown in 
respect thereof are as follows: [here followed the boundaries.] 


As we have granted to you the said agraharam, you should 
enjoy the same from son to grandson paying the shrotriyam 
thereon and be happy. 


Signatures of Rajas:— 

(Signed) Mallaparaju. 

(Signed) Papanna. 

(Illegible.) 

A copy of the Telugu translation written on the right- 
hand side of the dumbala written in the Persian language. 

Having fixed a srotriem of 25 pagodas as fixed rent for 
next Pasli 1172 in respect of maluva and motarfa, libabu 
and tobacco of Arepalli village, sircar Nizampatam, a cowle 
has been given by Nageshwara Dikshitulu, Somanna, 
Subbanna, Somayajulu and others (illegible) referred to in 
cowle for the coming Pasli 1172. Without allowing it to 
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remain (illegible), rich ryots should be permanently selected J.C. 

to (illegible) satisfaction and cultivation should be carried on ^29 

extensively and the produce should be tendered to the sircar SEEr J^ YYA 
in season- v- 

SUBRA- 

30th Mahazulahali 1175. Hizra. manya 


SOMAYA 

Originals have been retained with us and copies have been jvlv. 
filed 1858 (torn). 

(Signed) Poimapalli China Ramaswami. 

(Signed) Pannapalli Suryanarayaua Somayajulu. 

(Signed) Lakshmipathi. 

A copy of the dunibala, a rough sketch of the village and a 
copy of the kyfiat of the villagers have been filed.” 

The learned District Munsif of Tenali, who decided that 
lie had no jurisdiction, delivered a careful and able judgment 
with which, on the point of construction, their Lordships, 
except on the question of presumption, fined themselves 
substantially in accord. He relied on four main points:— 


1. The grant purports to be a grant “of shrotriyam” or “as 
shrotriyam.” “Shrotriyam”, according to Wilson’s Glossary, 
means a grant of “lands or a village held at a favourable rate, 
properly an assignment of land or revenue to a Brahman learned 
in the Vedas, but latterly applied generally to similar assign¬ 
ments to native servants of the government-, civil or military, 
and both Hindus and Mohammadans, as a reward for past 
services. A srotriyam grant gives no right over the lands, 
and the grantee cannot interfere with the occupants as long 
as they pay the established rents.” If the above definition 


were accepted in its full terms the case would be concluded 
m favour of the appellants. But the learned Chief Justice 
in his judgment points out reasons for supposing that 
Mr. Wilson in the last sentence was purporting to give the 
effect of legal decisions which since his time have been 
questioned, and their Lordships are not prepared to differ 
from the view that a shrotriyam grant may in fact grant the 

T tl,e melVaram - But in *»* 

document itself m the final recital uses the term again. "As 

the sir 10 y ° U the Sdd a S raharam y°u should enjoy 

the same from son to grandson, paying the shrotriyam thereon 
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J.c. and be happy.” In this phrase the term can only mean 
1929 revenue; and though their Lordships could not consider this 

sket^Tvya C ° nsideration in itsdf conclusive, it points to the construc- 
^ tion contended for by the appellants. It is not without signi- 
manya hcanee, though it is later than the document under construe- » 

SO jtiL.u^" ti0n ’ that lhe same use of the term is found in the 

-' translation of the Persian order, “Having fixed a shrotriyam 

for 25 pagodas,” etc. 

2. The grant was of a “mauje.” (1) Their Lordships 
accept the view expressed by Sadasiva Ayyar J. in Venkata 
Sant ruin v. SHarmnudu (2), that the phrase indicates “a 
Ullage in which there were peasant proprietors owning 
culti\able lands even then. ' Probably no more weight 
should be attached to this than may be borne by the circum¬ 
stance that the village granted was presumably a revenue 
producing village, some of the lands of which were already 
occupied. Their Lordships cannot accept the view favoured 
by the Chief Justice that the word in the particular context 
merely means a defined place. 

3. It is agreed that the grantors were despandyas who 
were revenue officers or farmers of revenue under the 

. paramount authority. It is pointed out that this fact does 
not exclude the possibility of the grantors being themselves 
personally possessed of the land, i.e., of the kudivaram rights. 

This no doubt is so, but the strong probability is that they 
granted that which in their position as despandyas they would 
possess—namely, the rights over the revenue- 

4. The Brahmins represented by the grantee were learned 
Brahmins apparently not resident in the village granted, but 
resident about two miles away. This circumstance by itself 
is by no means conclusive. At the same time it appeal’s to 
their Lordships to make it more probable that the grant 
was in the nature of an endowment of revenue rather than 
of land for the purposes of cultivation. 


(1) See I.L.R. 46 M. 92, 97. The 
word did not occur in the document, 
but* the -name of the village was - 
followed by a Tel ugu , character 
Equivalent to the letter “M,” which 


it was agreed was an abbreviation 
of 4/ maujWilson’s Glossary re¬ 
cognizes “mavuje” .and “mauje” as 
Telugu forms of ‘mauza.” 

(2) I. L. R. 38 M. 891, 892. 
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The learned Chief Justice deals with each of these points 
separately, and as to each of them finds the point inconclusive, 
and apart from the presumption upon which he relies, finds 
the document equally consistent with a grant of both varams 
as of the melvaram only. In their Lordships’ opinion this is 
to ignore the weight which is obtained from the effect of the 
whole. Taking into account all the considerations mentioned, 
their Lordships are of opinion that they lead strongly to the 
conclusion that the grant was of the melvaram only, and they 
so construe the document. 


J.c. 

1929 

Seethavya 

T. 

SUBRA- 

MANYA 

SOMAYA* 

JULU. 


In view of the admissions made for the purposes of these 
cases that the respondents did not acquire the kudivaram 
subsequently to the grant, it becomes unnecessary to consider 
the subsequent acts of the parties, and the inferences to be 
ylrawn from them. The document is unambiguous and the 
rights given by it must be determined by its words. It 
follows that the decree of the High Court on the letters patent 
appeal, dated April 5, 1922, must be set aside, and the decree 
of the High Court, dated October 19, 1921, be restored. The 
appellants should have their costs of the letters patent appeal 
and before this Board. Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitor for appellants: II. S. L. Polab 

t 

Solicitors for respondents: Douglas Grant & Dold. 
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RANI KRISHNA KUMARI DEVI ) 

( Plaintiff) . ( Appellant : 


AND 


BHAIYA RAJENDRA SINHA and 
Another (Defendants) 


- } 


Respondents. 


ON APPEAL FROM THE CHIEF COURT OF OUDH. 

0U(1 \Jnn U » ari Jn a,e ~ Wi " ° f Taluqdar—Mahal placed under Act of 
1900 after Will but before Death of Testator—Devise of bare life In- 
tercst to Daughter in law—Validity under Act of 1900—‘ "Stranglr” 
-Exclusion of statutory Heirs-Oudh Settled Estates Act (7/ of 1900 
U.P.). s. 18. : 

JVr L aluqdur ; e . nter f d in li3t9 1 and 2 under the 0u(Ul Estates 
Act 1869, s. 8, executed and registered a will by which he devised the 

whole of his property to liis widow for her life, and subject thereto to 
his daughter m law for her life, in both cases without power im any 
way t0 *Bpose or incumber any part of it, the property to descend 
subsequently to the then living heirs under the Act of 1869. In 1908 
the taluqdar made an irrevocable declaration under the Oudh Settled 
Estates Act, 1900, ss. 11^ 12, that m future a mahal, part of his taluq- 
dan estate, should be held under that Act; that declaration was pur¬ 
suant to an application for permission made before the execution of 
the will, and was recited therein. The testator died in 1913. Upon the 
death of his widow the validity of the devise of the mahal to his 
daughter in law was disputed: — 

Held, that, the devise was invalid under the proviso to s. 18 sub s. 2, 
of the Act of 1900 as it was not “according to this Act,” in that it was 
of a bare life interest without the incidents attached to the statutory 
estate thereby created; effect could not be given to it as a gift of tho 
profits for life, as that would be to subject tho estate to a charge or 
incumbrance which was contrary to the proviso. 

It was unnecessary to determine whether (ns held by the Chief Court) 
tho devise was also invalid under the proviso as being to a “stranger 
so as to exclude from succession any person belonging to any of the 
classes specified in s. 22 of the Oudli Estates Act, 1869.” Observations 
as to the meaning and effect of that provision. 

Decree of the Chief Court (I.L.R. 2 Luck. 97) affirmed. 


Appeal (No. 139 of 1927) from a decree of the Chief Court 
of Oudh in its appellate jurisdiction (December 20, 1926), 
which affirmed, so far as the subject of the present appeal is 
concerned, a decree of that Court in its original jurisdiction 
(November 18, 1926). 


* Present: Lord Phillimore, Lord Blanesbdroh, Lord Atkin^ 

Lord Salvesek, and Sir Lancelot Sanderson. 
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In 1926 the appellant brought a suit in the Chief Court 
claiming possession of the estate of the Raja of Bhinga, who 
died in 1913. The plaintiff was the widow of the only son 
of the deceased Raja; the first defendant-respondent, who 
was in possession, was the younger brother of the Raja. The 
plaintiff-appellant claimed that under the will, dated June 17, 
1907, of the deceased Raja she was entitled upon his widow's 
death to a life interest in the whole property. 

In 1908 the late Raja had made an irrevocable declaration 
under the Oudh Settled Estates Act, 1900, ss. 10, 11, that 
'Mahal Binga, which with another mahal formed a taluqdari 
estate mentioned in lists 1 and 2 of the Oudh Estates Act, 
1869, should in future be held subject to the provisions of 
the Oudh Settled Estates Act, 1900; that declaration was made 
in pursuance of an application which was made by the late Raja 
before he executed the will, and was referred to in the will. 

The material terms of the will appear from the judgment 
of the Judicial Committee. 

The trial judge (Misra J.) held that so far as the suit related 
to Mahal Binga, the validity of the bequest to the plaintiff 
depended upon s. 18, sub-s. 2, of the Oudh Settled Estates 
Act, 1900, and that the bequest of a life estate in the mahal 
to the plaintiff was invalid under the proviso to that sub¬ 
section, in that it was to a stranger so as to exclude from 
succession the defendant, who admittedly would have been 
entitled to succeed under s. 22 of the Oudh Estates Act, 
3869, upon an intestacy. So far as the will related to the 
property other than Mahal Binga it was valid, and the 
plaintiff was entitled to possession. He decreed accordingly. 

The plaintiff appealed so far as the decree rejected her 
claim to Mahal Binga. The appeal was heard by Stuart C. J. 
and Wazir Husain J. and dismissed. . The learned judges 
affirmed the view that the bequest was invalid under the 
above mentioned proviso to s. 18 of the Act of 1900 • The 
appeal is reported at I.L.R. 2 Luck. 97- 

1928. Nov. 26, 27, 29. Upjohn K. C„ Be GrmjtUr K. C.. 
Dunne K.C., TV. Wallach and B.P. Singh for the appellant. The 
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mabal was not brought within the Act of 1900 until after 
he execution „f the will, the Act accordingly did not affect 
he "‘der power of disposition which the Raja had under 

1 1869 ' The appeUant was » “stranger” 

"“hin thc meaning of the proviso to s. 18, sub-s. 2, since she 

was recognized by the Oudh Estates Aet, 1869. as having an 

interest upon an intestacy, in that under ss. 24 and 27 she 

cn “‘ led t0 maintenance. The words in the proviso 
so as to exclude, etc.,” do not define “stranger”. The 
devise did not act as an exclusion, but merely as a postpone- 
ment, of the estate of the heir under s. 22. The Act of 1900 
does not preclude the bequest of a life interest to a person 
livmg at the death of the testator if there is a reversion to the 
heir under s. 22. The bequest not being one to a stranger 
was good under s. 11 of 1869 as an executory bequest: 
Soorjeemoney Dosscy v. Denobundoo Mullick (1); Bhupcndru 
Krishna Gliose v. Amarendra Nath Dev. (2) 


Macmillan K. Sir Georye Lowndes K. C\, Kenworthy 
Ilrown and Jopting for the respondents. The proviso to 
x. 18, sub-s. 2, prevents effect l>eing given to the devise as 
an incumbrance; it must therefore purport to give an estate. 
But the estate given was not one “according to this Act," 
and was therefore bad under the proviso. The object of the 

Act was that estates settled under thc Act should be in the 
hands of one of the relations mentioned in s. 22 of the Act 
of 1869 without thc intervention of any one outside that - 
Act. Having regard to s. 15 the testator could not have 
given the life estate inter vivos. Each holder of an estate 
under the Act of 1900, except the testator’s widow, is a fresh 
stock of descent, and has by s. 16 power to lease; the devise 
not being with these incidents is not one “according to this 
Act.” Further the appellant was a “stranger” within the 
proviso. The words “so as to exclude, etc.,” define that word. 
The word is commonly used in law of a person outside 
a particular class; e.g., stranger to a power, stranger as to a 
right to pre-empt, stranger in blood (Succession Duty Act, 
1853, s. 13). The same form of words is used in the amending 


(1) (1862) 9 Moo.I.A. 123, 135. ((2) (1915) L.R. 43 I.A. 12. 
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Act of 1917, though they had been so interpreted. The 
bequest was one which excluded the respondent, though only 
for a period. 

De Gruyther K. C. replied. 

1929- Feb. 21. The judgment of their Lordships was 
delivered by 
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Lord Blanesburgh. The sole question for decision on 
this appeal is whether a devise of the estate of Bhinga in 
Oudh made by the will of a former Raja of Bhinga in favour 
of his daughter in law, the plaintiff-appellant, is invalid in 
view of the provisions of the Oudh Settled Estates Act, 1900, 
to which, at the testator’s death, although not at the date 
of his will, the devised property was subject. By a judgment 
and decree of the Court of first instance of the Chief Court 
of Oudh, affirmed in this respect by a judgment and decree 
of the Court of first appeal dated December 20, 1926, the 
devise has been held to be invalid. Hence the present appeal 
by the devisee. 


The testator, Raja Udal Pratap Sinha Deo Somyaji, was 
the last male holder of the estate of Bhinga. He was a 
taluqdar, and his name is entered in lists 1 and 2 prepared 
under s. 8 of the Oudh Estates Act I. of 1869, to which it 
will be convenient to refer as the Act of 1869. In 1906 the 
Raja was desirous that his Mahal Bhinga should become a 
settled estate subject to the provisions of the Oudh Settled 
Estates Act, 1900—an Act which similarly will be referred 


to as the Act of 1900. He was in 1906, and he remained 
until his death, owner of two other mahal?—Mahal Lakma and 
Mahal Usraina—and also of certain furniture and movables 
Over these further properties he was then, and apparently 
he desired to remain, possessed of full disposing power. It 
was only Mahal Bhinga that he desired to bring under 
he restrictions of the Act of 1900, and his application to the 
Local Government Board related to that mahal alone. The 
application—one for permission to declare that the mahal 
might in futurh become a settfed "Estate held subject to the 
provisions of the Act of 1900-ivas made in the same year, 
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]906 - 1,1 final espouse to it, the Local Government Board 

by notification dated April 24, 1908, granted the permission 
asked tor. and the Raja on May 21, 1908. by a statutory 
declaration made irrevocable and duly registered and published 
on September 5 following, declared that Mahal Bhinga should 
thereafter be held subject to the provisions of the Act of 
1900. And such was its position at his death on July 13, 1913. 

The will of the Raja in which is contained the devise of 
the mahal now disputed was executed by him on June 17 
and registered on June 22, 1907—that is to say, while his 
application to Government was still in suspense. 

< hi this circumstance has been based a contention for the 
appellant which. although less strongly urged than others 
presented on her behalf, may lie dealt with at once, being 
first in logical order, and involving, as it does, no other 
considerations than such as are peculiar to itself- The 
contention is that the validity or otherwise of the devise of 
Mahal Bhinga to the appellant must be determined regardless 
of the provisions of the Act of 1900, inasmuch as only at a 
date subsequent to the execution of the testator’s will did 
the mahal in any way become subject to the provisions of that 
Act. 


Their Lordships were not impressed by this contention 
any more than had been either of the Indian Courts. It 
may, indeed, they think, be summarily disposed of by reference 
merely to the well known rule that the will of this testator 
without, as is agreed, any intimation there to be found of any 
contrary intention, must in relation to the property comprised 
in it be regarded as speaking from his death, and its validity 
with reference to the devise of any particular property thereby 
made must depend upon the testator’s statutory or other lawful 
disposing power over that property at that time. 


In the present instance, however, their Lordships are not 
required, in this matter, to have recourse to general principle. 
The testator, and in a sense fatal to this contention of the 
appellant’s, has disposed of it himself. Having recited at 
the outset of his will that he was a taluqdar within the 
meaning of the Oudh Estates Act, 1869; that he had recently 



VOL. LVI.J 


INDIAN APPEALS.. 


161 


applied for permission to declare that his estate of Bhinga 
should in future be held under the provisions of the Act of 
3900j that his application was then still pending and that 
permission had not hitherto been either granted or refused, 
the testator proceeded to declare that in exercise of (inter 
alia) the testamentary powers conferred upon him by the 
Act of 1900 (if the same should be applicable) he desired to 
provide for the devolution and application of all his property, 
movable and immovable, including his estate of Bhinga, 
whether the permission aforesaid should be granted or refused, 
•and whether in the former case the statutory declaration 
in pursuance thereof should or should not be executed and 
registered. And thereafter follow the dispositions of his will, 
including that now in debate. 
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It would be difficult, their Lordships think, to frame a 
form of exordium more clearly indicating that, in full view 
of the likelihood that the Mahal Bhinga might before hid 
•death become subject to the Act of 1900, it was the testator’s 
desire that his dispositions thereof should nevertheless, in 
that event, have effect to the fullest extent thereby permitted. 
It is not inconsistent with this view of the words he uses 
that the testator may well have supposed that the effectiveness 
■of these dispositions would in no way be impaired by the Act. 


In the result, therefore, whether this first contention of 
(he appellant’s be tested in the light of general principle or 
whether its soundness be cheeked by reference to the particular 
terms of the testator’s will, the result is the same. It may be 
expressed in the words of the learned trial judge. The will 
of the Raja so far as it devised to the appellant an interest 
m the Mahal Bhinga, cannot “he considered to he operative 
except in so far as it conformed to the provisions” of the 
Act of 1900. How far then was this devise oonfonnable 

z~ s? That is ,hc “ - -'» 


And first,., to the gift itself. I ts precise effect will not 

,hat *• 

described b y the teststor as my 
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whatever and wheresoever situate,” and that the gift in the 
events which have happened became operative, if it has any 
validity at all. upon the death on April 30, 1926, of the 

testator’s widow, to whom by the clause immediately 
preceding, and by the same form of words, had been given an 
interest-in the property for her life. The actual words of 

the gift are as follows: “And subject as aforesaid.I 

give devise and bequeath my said property and estate to 
Kumar Rani Srimati Krishna Kumari Devi, my daughter- 
in-law, the wife of my only surviving son and heir for and 
during the term of her natural life but so that she shall 
have no power under any circumstances by sale, alienation, 
mortgage or otherwise, to dispose or incumber the whole or 
any portion of my movable or immovable property for any 
period extending beyond the term of her natural life.” And 
the gift over may not be without importance. “And upon 
her death in default of an adopted son if authorised by her 
husband to adopt a son I direct that my said property and 
estate shall descend to the person or persons then living who 
under the provisions of the said Act I. of 1869 would be 
entitled to succeed thereto on the failure or determination of 
the limitations herein before contained.” 


The testator has not, it will be seen, dealt with Mahal 
Bliinga separately from property over which in every event 
his powers of disposition were unfettered. The mahal is 
included in a general residuary bequest. Further, he has 

phrased his gift to the appellant in terms identical with the 
immediately preceding gift of the same i>roperty to his widow. 
In this he has apparently considered himself at liberty to 
disregard the great difference which, as will be seen, is made 
under the Act of 1900 between a testator’s powers of devise 
of a settled estate in favour of a widow on the one hand and 
a daughter in law on the other. The draftsman may never¬ 
theless in the result have conformed to the restrictions of 
the Act of 1900. But he has not been too sensible of their 
existence. 

At this point, in view of the provisions of that Act, to 
which close attention must later be directed, it will be 
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convenient to accentuate three further things in relation to 
these quoted words of gift. 

First, the interest taken by the appellant under them is, 
in the strictest sense, an interest for her life only. She is 
expressly debarred under any circumstances or by any form 
of alienation from disposing of the whole or any portion of 
the property for any period beyond her own life. Any lease 
granted by her, for example, must determine with her death. 


Secondly, the appellant does not—and neither did the 
widow—become under the gift a fresh stock of descent of 
any of the property bequeathed. On the death of the widow 
Mahal Bhinga, according to the gift, passed to the appellant; 
on the death of the appellant it is to pass under the gift over 
to pei-sons who must be strangers in blood to herself. 


Thirdly, the destination under the gift over, on the deatli 
of the appellant, is not, putting it broadly, to the heir at law 
of the testator at his owm death. The gift is, in effect, tc 
the person or persons living at the appellant’s death, who, 
under the provisions of the Act of 1869, -would have been 
entitled to the testator’s property had he at the same moment 
died intestate with reference to it. In other words, the only 
other testamentary gift of the mahal, in the events which 
lave happened, is in favour of persons unascertainable up to 
the moment of the appellant s death. There can under the 
will be no vested interest in remainder or otherwise so long 

fhomlT- T , he .. si(?nfficancc of " ,esc thi >w or °£ some of 
them in their relal.on to the provisions of the Act of 1900 

ne\er unimportant, may here prove to be decisive. 

j R ''%rr of that Act is not d ° ubtfui - B y u '* Ad of 

t U, r m P ° Siti0n 0t the t * statOT he ro were 
deemed to have acquired a permanent heritable and trans 

.•able right ,n their estates. Every such taluqdar ™ 

thereby made competent to transfer during his Iif»t; mo i, 

sale, exchange, mortgage, lease or nift l,, ’ ‘ by 

“■ wUl to any 

The order of succession to his estate, on his d in '• Cstates ' 
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Now, iu conferring this unrestricted power of testamentary 
disposition, the Act of 1869 had given effect to a policy not 
universally approved. The Act of 1900 to some extent 
revised or retraced that policy. Its purpose is set forth in 
the preamble. It had been found expedient “to make 
belter provision for the preservation of certain estates and 
other immovable property in Oudh.” The Act, however, is 
facultative and permissive only. It does not become operative 
proprio vigore. It merely empowers (inter alios) any owner 
in the position of the testator here to make to Government, 
notwithstanding any enactment to the contrary, the appli¬ 
cation which, with reference to Mahal Bhinga, this testator 
did -submit, and it provides that, as a result of the registration 
of the declaration which this testator did make, the property 
.Included in the declaration becomes a settled estate subject 
/'to the provisions of the Act, And the testator’s declaration 
■ here' paying been expressed to be irrevocable, Mahal Bhinga, 

• under the Act, became a settled estate for all time, unless 
fox* some such default of its owner, as is referred to in s. 11, 
the estate is hereafter excluded from the Act bv the action of 
Government. 

In marked contrast with the powers of the Raja under 
the Act of 1869 were his powers over the estate after it had 
become subject to the provisions of the Act of. 1900- No 
alienation for any greater or larger interest or time than 
during his life was valid. No part of the estate nor of its 
profits might bo held to be or have been vested in him as its 
owner for any larger or greater interest in time than for his 
life and subject to the provisions of the Act. 

But nearly as it approached thereto, it would not be 
correct to say that under the Act of 1900 the interest of the 
Raja in the mahal became no more than a mere life interest 
of convention. By “the provisions of the Act” just referred 
to there were attached to it as inherent characteristics two 
incidents appropriate rather to an estate of inheritance than 
to an estate for life. By s. 16 of the Act the Rajah, as holder 
in possession of a settled estate, had vested in him the power 
to grant leases of the mahal or any part of it for a term not 
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exceeding seven years, and with the consent of the Collector 
for a term not exceeding fourteen years. The provisions of 
sub-ss. 2 and 3 of the same section, inserted clearly for the 
protection of the * successor in interest of the holder in 
possession of a settled estate show, as their Lordships think, 
plainly enough, that this leasing power is by the Act attached 
as an incident to the estate of such a holder lor the public 
benefit and in the general interest, and is one toV respond 
as such. And the second incident attached by the Act 
his estate which distinguishes it- from a mere life i«ter 
is that, as will be seen in a moment, on his death inles 
the settled estate, with an exception which would not 
to the appellant, descends, as under s. 22 of the Act ofll8$),''N > 
from each successive owner as a fresh stock deseentA 
truth the interest of an owner of a settled estate is'n$t % 
strictly under the Act either an estate for life or a: 
of inheritance. It is a statutory estate which 
incidents partakes of the nature of both. 

This brings tjieir Lordships to the section of the Act jjfich 
deals with the devolution and so called bequests of s^lcd 
estates. Upon this section depends the validity or otherwi: 
of the devise of Mahal Bhinga in favour of the appellanj 
already analyzed. The section is as follows:— 
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“18.—(1.) Notwithstanding the provisions of any contract 
or disposition to the contraiy, ever}’ person for the time 
being entitled to a settled estate, being a male, or being a 
female who, under the ordinary law to which persons of her 
religion and tribe arc subject, would constitute a fresh stock 
of descent if she succeeded to the estate on an intestacy 
otherwise than as a widow, shall constitute a fresh stock 
of descend for the purposes of s. 22 of the Oudh Estates Aot, 
1869, and on the death of such person intestate the settled 
estate shall descend according to the provisions of that 
section. 


“(2.) Notwithstanding the provisions of any contract o* 

every person for the time being 
entitled to a settled estate who constitutes a fresh stock of 
descent according to sub-section ( 1 .) shall be competent to 
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J.c. bequeath the same subject to the provisions of the Oudli 
1929 Estates Act, 1869 : 

Kmshna ‘Provided that such person shall not he competent to 
umapi bequeath the same except as an impartible estate to be held 

bhai'va l,V ° ne pcrson only ’ a,ld according to the provisions of this 

Kajen'dha ^ ct ’ or *° subject the same or the profits thereof to any 
Sinha. demand charge or incumbrance whatsoever, or to bequeath 
the same to a stranger so as to exclude from succession any 
person belonging to any of the classes specified in s. 22 of 
the Oudli Estate Act, 1869.” 


Now, as might have been expected, if their Lordships, in 
their exposition of the Act, have correctly interpreted its 
scope and purpose, this power of bequest is vent strictly 
limited. The owner of a settled estate thereby constituted 
a fresh stock of descent is not to be permitted by his will 
to invade that part of the scheme of the Act which has been 
enacted in the general interest. Clearly enough he. is by 
this section given power by his will to select as his successor 
to the settled estate any person, tracing through himself, 
who belongs to any of the classes specified in s- 22 of the 
Act of 1869. He may make the last of these first if he be 
so minded. 


But may he do anything more, and, if so, to what extent 
and in what way? The answer to these questions is beset 
by doubts of varying intensity. Take, for example, the 
will of this testator. The first devise of Mahal Bhinga, 
which in the event took effect, was to his widow for her life. 
Even under the section the widow did not thereby become 
n fresh stock of descent. In these circumstances had the 
testator by that gift exhausted his testamentary power of 
disposition? It was the opinion of the learned trial judge 
that he had. Not only was the bequest in favour of the 
appellant bad for that reason: the gift over, even if it had 
been expressed to take effect on the death of the widow and 
if there had been no gift to the appellant, would, in his 
view, have been, as such, bad also. This aspect orf the 
matter is not discussed by the Court of first appeal. And 
their Lordships also will leave a question so important 
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undetermined until the necessity for deciding it arises. 
But, as a question, it remains. 

The present ease, however, regardless of it, can in their 
view he better determined by bringing the validity of the 
devise in favour of the appellant to the tests set by the 
provisoes contained in the final paragrah of the section. 
Taking these provisoes in their order, their Lordships inquire, 
first, whether the devise of the mahal to the appellant made 
by the testator is a devise of the estate to be held by her 
■“according to the provisions of [the] Act.*’ And in their 
view the answer must be in the negative. Even had the 
appellant been a person within any of the classes specified 
in s. 22 of the Act of 1869—as to this in a moment—a devise 
to her which did not cany with it the leasing power already 
described, and which, by its terms, prevented her from 
becoming a fresh stock of descent, was not, for reasons already 
given, a devise of an estate to be held by her according to the 
provisions of the Act. It is a devise of a bare life interest 
shorn of the incidents attached, for the public benefit, to the 
statutory estate created by the Act- As such, it is a devise 
prohibited by this proviso. 
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But having so far found, it would in the ordinary case 
be the duty of a Court of construction or administration to 
inquire whether within the limits of the law the manifest 
intentions of the testator in favour of the appellant could 
not be given effect to albeit indirectly. In the present case 
the obvious way of giving them effect would be for tho Court 
to say that the interest given to the appellant might be treated 
as a gift to her for her life of the rents and profits of the 
estate charged upon that estate in the hands of the first 
respondent, . upon whom, as the testator’s heir at law, the 
estate had devolved as an estate undisposed of during the 
life of the appellant. If not also prohibited by the Act”such 
a determination by a Court of construction or administration 
would, in this case, be quite in accordance with principle. 
But, unfortunately for the appellant, the gift to her now 
becomes one which subjects the estate or the profits thereof 
to a demand charge or incumbrance in her favour and, as 
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such, it is a gift made unlawful or ineffective by the second 
proviso in the section. Accordingly the appellant’s gift is 
defeated, whether it be tested by the requirements either 
ot the first or of the second proviso. 

But in the Court of first appeal and before the Board the 
invalidity of the gift was rested mainly on the provisions of 
the third proviso, and their Lordships in deference to the 
judgment appealed from and to the arguments of counsel 
before them feel that they ought not to close this judgment 
without some consideration of the appellant’s position under 
that proviso. With reference to it, the appellant no longer 
contends that she is not a “stranger’’ within the meaning 
of that word as there used; she is not, in relation to the 
testator, within any of the classes specified in s- 22 of the 
Act of 1860; she is not, under any other right, entitled to 
inherit, ah in test at o, any property of the testator; she is 
therefore a “stranger.” And upon this footing it was held 
in the Court of first appeal, and the view was pressed upon the 
Board by learned counsel for the first respondent, that the 
devise to her was, for that reason alone, invalid; the con¬ 
cluding words of the proviso, “so as to exclude from succession 
any person belonging to any of the classes specified in s. 22 
of the Oudh Estates Act, 186!>,” being merely expository of 
the meaning to be attributed to the word “stranger.” On 
the other hand, it was strongly contended by learned counsel 
for the appellant that the proviso cannot be so read. Its 
words in this respect are, he urged, too plain to admit of any 
construction save this, that a devise to a stranger is not 
thereby prohibited unless its effect is within the true meaning 
of the words to “exclude from succession,” putting it shortly,, 
any of the testator's kindred. And it was contended that 
the gift in favour of the appellant, while it might delay the 
enjoyment of the estate by some one of the testator's kindred, 
did not and could not “exclude” such kindred “from 
succession” altogether. 

Now, their Lordships are impressed by the difficulties 
which beset both contentions. They feel first of all that the 
words are not strong enough to prevent a valid devise of the 
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estate being- made to a “stranger” in any circumstances 
whatever. If, for instance, a testator was so unusually 
circumstanced that he left behind him no person belonging 
to any of the specified classes, their Lordships can see nothing 
which, under the proviso, would affect in such a ease the 
validity' of a devise to a stranger otherwise unimpeachable. 
To them it does not seem permissible as a mere matter of 


construction to treat the concluding words of the proviso as 
being no more than a definition of the word “stranger.” On 
the other hand, they have a difficulty in interpreting the 
word “exclude” so narrowly as does the appellant. If the 
question really arose in this case the question whether that 
word ought or ought not to have a generous or a narrow 
signification attributed to it would demand at their hand 
very serious consideration indeed. But the question does, 
not arise now and, for a reason now to be stated, it can rarely 
if ever arise. If, as their Lordships have in effect held, a 
devise to a stranger, to escape destruction under the first 
proviso, must be a devise which constituted the “stranger” 
a fresh stock of descent, then such a bequest necessarily 
excludes, as such, and in the strictest sense, every person 
who traces his claim from the testator, under s. 22. In other 
words, except in the possible case of the stranger being a 
female who “under the ordinary law to which persons of her 
religion and tribe are subject would” [not] “constitute a 
fresh stock of descent if she succeeded to the estate on an 
intestacy,” a devise to a stranger otherwise valid necessarily 
excludes the testator’s kindred and can only be valid if 
there are none to be excluded. In truth, the invalidity of 
this devise under the first proviso so destroys it that the 
application to the devise of the third proviso never arises. 
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On the whole case, in the result, their Lordships are of 

opinion that the decree of the Court of first appeal should 

remain undisturbed, and they wiU humbly advise His Majesty 

that this appeal therefrom should be dismissed, aud with 
costs. 

Solicitors for appellant -.Douglas Grant & Bold. 

* i • I t* / 

Solicitors for respondents: T.L. Wilson & Co 
22 
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RAJA BHAWAXI SINGH (Plaintiff) 

and 

MAI L\ I MISBAH-UD-DIN (Defendant). 


... Appellant; 


Respondent. 


ON APPEAL FROM THE HIGH COURT AT LAHORE. 

Principal and Agent-Money entrusted to Agent—Suit for Account— 

Agent setting up Right of third Person. 


An agent entrusted with money or goods by a principal to be applied 
on lus principal's account cannot dispute his principal’s title, unless 
he proves a better title in a third person and that he is defending on 
behalf, and with the authority, of that third person. 

Decree of the High Court reversed. 


Appeal from a decree of the High Court (July 9, 1925) 

reversing decrees of the first class Subordinate Judge of Delhi 
(December 15, 1922, and April 30. 1923). 

The appellant brought a suit against, the respondent 
claiming an account as to two sums of Rs. 5000 and Rs. 12,250 
entrusted to the respondent as his kamdar (agent) in August, 
1918, and January, 1919, respectively. The respondent by 
his written statement did not admit that he was the 
appellant’s kamdar, but so admitted in his evidence at the 
trial. His case in defence appears from the judgment of 
the Judicial Committee. 

The Subordinate Judge made a preliminary decree for 
accounts; on the defendant failing to lodge any accounts, 
he made a final decree for Rs. 12,250, the plaintiff having 
agreed that the defendant had spent the whole of the first 
item of Rs. 5000 in his service. 


The High Court (-Martineau and Zafav Ali JJ.), on grounds 
which appear from the present judgment, reversed the decrees. 

1929. Feb. 5. E. B. Bailee.? for the appellant. It was not 
established that the appellant had been deposed from being 
rais, or from the control of the State funds. If he was so 
deposed it was after the money had been entrusted to the 
respondent. But in any case the respondent, who admitted 

* Present : Lord Shaw, Lord Atkin, and Sir Lancelot 
Sanderson. 
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that he had been the appellant's agent, was bound to account. j. c. 

It is well settled that an agent or bailee cannot deny Ins ]929 
principal’s title: Smith's Leading Cases, 12th ed., vol. 
p. 883, and cases there cited. Although the Indian Contract singh 
Act, 1872, does not specifically so provide, there is nothing MA y LVI 
in it inconsistent with the above well settled principle. The misbah- 
Aet is not an exhaustive code as to the matters with which —' 
it deals: Irrawaddy Flotilla Co. v. Bugwandas. (1) 

The respondent did not appear. 


Feb. 26. The judgment of their Lordships was delivered by 

Lord Atkin. This is an appeal from a decree of the High 
Court at Lahore who reversed two decrees of the Subordinate 
Judge of Delhi in a suit brought by the plaintiff against the 
defendant, claiming an account of moneys entrusted to the 
defendant as agent, and payment of the amount found due. 
The plaintiff at the time of the transactions in question was 
the rais or chief of the State of Sheopur-Baroda. In August, 
1018, he entrusted the defendant as his agent with the sum 
of Rs. 5000, and in January, 1910, with the sum of Rs. 12,250 
to be applied for the purposes of the plaintiff. The receipt 
of these sums is admitted. It lias been found that the 
defendant has not accounted for the greater part of the sums 
so received. 


The defendant, however, has relied on a plea that the 
money he received was State money: and that the plaintiff 
had no right to sue, because in January, 1919, he was deposed 
from his position as rais or chief by the authorities of the 
State of Gwalior. What the precise relations are between 
Sheopur-Baroda and Gwalior is a matter which their 
Lordships deem unnecessary to consider in this case. It 

appeal’s that up to January 19, 1919, the plaintiff was in 
possession of the revenues of Sheopur, and controlled their 
ladmmistrartjqn.; There was some dispute at the hearing ' 
whether the money entrusted to the defendant was entrusted 
to him for public purposes or private purposes of the plaintiff • 
whether ,t came from the public revenue or from the private 
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SINGH 

v. 

Maulvi 

Misbah- 

UD-DIN. 


PUi-se ol‘ the plaintiff. The Subordinate Judge appears to 
have inclined to the view that it was a private transaction: 
the High Court held that it concerned public money. In 
January, the authorities of the State of Gwalior were appar¬ 
ently dissatisfied with the plaintiff’s administration: and 
sent to Baroda a superintendent, to control the collection and 
administration of the revenue. The superintendent appeared 
with sufficient force to execute his orders, and thenceforward 
the control of the revenues of the State appears to have 
passed from the plaintiff to the superintendent. No ques¬ 
tion arises at all in this ease as to the validity of these pro¬ 
ceedings. The High Court find that the plaintiff was deposed. 
If this finding were material their Lordships can discover 
no evidence to support it. The evidence of the plaintiff’s 
witnesses is to the contrary, while the defendant admitted 
that the plaintiff is Still entitled rais and that all ceremonial 
functions are performed by him. Finding, however, that the 
money belonged to the State and that the plaintiff had been 
deposed before the institution of the suit and had been 
divested of all control over the State treasury, the learned 
judges of the High Court find that he had no locus standi to 
recover the amount due. 


Even assuming the correctness of the premises their 
Lordships consider the conclusions incorrect. The principle is 
well established that an agent entrusted with money or goods* 
by a principal to be applied on his principal’s account cannot 
dispute the principal’s title unless lie proves a better title in 
a third person and that he is defending on behalf of and with 
the authority of the third person. The same principle controls 
the relation of bailor and bailee, which may come into exist¬ 
ence without the added relation of principal and agent. The 
agent is certainly in no better position than the bare bailee. 
It may also be remarked that as between principal and agent 
there is a contractual position fortified by fiduciary relations, 
and that one of the contractual terms is that the agent should 
render an account to the principal of his dealings with the 
propertv entrusted to him in the course of the mandate, tt 
is difficult to see how this obligation can in any way disappear 
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except by transfer of the contractual right by novation or 
operation of law: and it may well subsist, notwithstanding 
that the property proves to belong to some one other than 

the principal. 

In the present case, however, it is unnecessary to distinguish 
between the right to have an account, and the right to recei\e 
the balance found to lie in the agent’s hands. The agency 
is admitted: the defendant does not suggest that lie is 
defending for or with the authority of the State of Gwalior. 
He must therefore account to his principal, and leave him to 
.settle his affairs with Gwalior if there is anything to settle. 
But in this particular ease the defendant entirely fails to 
prove that Gwalior makes any claim to the money, or alleges 
that there has been any divesting of the plaintiff of his rights 
contractual or otherwise; indeed, it is quite consistent with 
Hie evidence that Gwalior acquiesces in the plaintiff’s dealings 
with State money before the date at which intervention of 
the superintendent took place. The learned Subordinate 
Judge, in their Lordships’ opinion, came to a correct conclu¬ 
sion : he made a preliminary decree that the defendant should 
account, and after a lapse of some months during which the 
defendant had failed in spite of opportunity to render any 
account, he made a decree for the amount claimed, less 
Rs. 5000 which the plaintiff was willing to treat as expended 
on his account. 


J.C. 

1929 


15HAWANI 

Singh 

V. 

MAULM 

Misbah- 

LD-DiN. 


Their Lordships arc of opinion that the appeal should be 
allowed, that the decree of the High Court should be set 
aside with costs here and below, and that the decree of the 
Subordinate Judge should lie restored: and they will humbly 
advise His' Majesty accordingly. 

Solicitors, for appellant: T.L. Wilson & Co. 
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Appellant : 


JWALADITT R. PILLANI (Defendant) 

AND 

BANSILAL MOTILAL ( Plaintiff) .. .. Respondent. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Partnership—Dissolution—Notice of Dissolution—.Retired Partner-Liabi¬ 
lity to old Customers—Indian Contract Act (IX. of 1872), *. 2 ti 4 . 

When after a dissolution of partnership the business is continued 

?.n san,e firni name - a P»«ner who has retired at the dissolution is 
liable upon a contract made by tlie new firm with a person who has 
previously dealt with the old firm unless that person has received notice 

of the dissolution, even though public notice by advertisement has 
boon given. 


• T lC ,. ab / >V ® rule o{ En K ,ish partnership law having been recognized 
in India before tlie Indian Contract Act, 1872, the provisions of s. 264 
ot that Act cannot be held to provide otherwise merely by implication, 
especially as decisions in India dating from 1882 have decided that it 
has not that effect. 

Chundce Churn Dutt v. Eduljee Cowasjee Bijncc, I.L.R. 8 Cal. 67S 
approved. 


Although the Indian Contract Act, 1872, deals with partnership in 
a separate chapter, its provisions are not exhaustive of the law upon 
that subject. 

Irrawaddy Flotilla Co. v. Bugwandas. L. R. 18 I. A. 121 applied. 
Decree of the High Court affirmed. 


Appeal (No. 154 of 1927) from a decree of tlie High Court 
in its Appellate Jurisdiction (March 29, 1927) affirming a 
decree of the Court in its Original Jurisdiction (August 26. 
1926). 

The question upon the appeal was whether the appellant 
was liable upon a promissory note drawn in favour of the 
respondent bv a partnership firm in which the appellant 
at the date of the note had ceased to be a partner. The 
promissory note was in discharge of one drawn before the 
dissolution. The respondent was found not to have had notice 
of the dissolution, though public notice by advertisement 
had been given. 

The facts appear from the judgment of the Judicial 
Committee. 

The Appellate Court, affirming Taleyarkhan J., held the 
appellant liable. The learned Judges (Martin C. J. and 

* Present: Viscount Dunedin, Lord Carson^ and Sir Charles Saroant. 
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Blackwell -J.) were of opinion that the ease being on the 
original side English law applied in the absence of Indian 
legislation, and that under that, law old customers of a firm 
were not affected by a dissolution of which they had no notice. 
In their view s. 264 of the Indian Contract Act, 1872, which 
did not apply in terms, did not apply by inference. 


j.c. 

1929 

JWALAOU1T 
K. PlLLAM 
v. 

Bansilal 

motilal. 


1920. Feb. 11. 12. XT. -1. Greene K.V. and E. If. Haiku 
for the appellant. The Indian. Contract Act, 1872, deals 
exhaustively with the subject of partnership: Mohori v. 

Vhurmodas Ghose (1); Ramdas Vithaldas v. S. Amerchand 
& Vo. (2); Norendra Nath Sircar v. Kamalabasini Dasi. (3) 


Sect. 264 draws no distinction between old customers and 
new customers, and by implication provides that public 
notice of a dissolution shall affect all persons dealing with the 
firm. It is conceded that under the law of England the 
appellant would have been liable. Chundee Churn Dutt v. 
Eduljcc Coivasjcc Bijnce( 4) was wrongly decided. [Reference* 
was made also to Ezekiel Aloses v. Rwtm Engineering 
Works, Ltd.(5); Jagat Chandra Bhattacharjcc v. Gunny Ilajcc 
Ahmad. (6).] 


Upjohn K. ('., I)c Gruyther K. C., Sir George Lowndes K.C. 
and Sir Came Ilohlen for the respondent. Even where a 
subject is dealt with in a separate chapter of the Contract Act, 
tbe Act is not. exhaustive of the subject: Irrawaddy Flotilla 
Co. v. Itugwandas. (7) Tbe cases relied on for the appellant 
decided only that the Act is exhaustive in matters with which 
it expressly deals. The Act does not by s. 264 and 265 cover 

f ( J UcStions arisin e a dissolution. It is clear that in 
Enstad old customers aro entitled to specific notice of a 
dissolution: f„ re Hodgson#)-, Scarf v. J ar dine.( 9) That 
' civ had heeu adopted in India before the Act of 187" ■ 

v - (10) Had it been intended‘to 


(1) (1900) L.R. 30 I. A 114 12-5 

<*> L.R. 43 I.A. 1G4 70 

(3) (1896) L.R. 23 I.A. 18 26. 

(4) (1882) I.L.R. 8 C. 678 

(5) (1913) I.L.R. 1 R. 47. 


(6) (1925) I.L.R. 53 C 214. 
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JWALADUTT 
K. PiLLxNl 

Bansilal 

Motilai.. 


provide otherwise in 1872 it would have been done in clear 
and express toms. The English rule is based upon holding 
out or estopped by representation, which principle is enacted 
by s. 115 of the Aet. In 1882 the High Court at Calcutta in 
( {,un dee ('hum Dictt v. Eduljec Countsjee Bijnee (1) held that 
specific notice was required in the case of old customers and 


that decision has since been followed in India. That course 
of decisions should not now be interfered with, seeing that 
s. 264 does not expressly provide otherwise. 


Greene K.C. in reply referred to Pollock and Mulla's 
Indian Contract Act, p. 803. 

h eh. 28. The judgment of their Lordships was delivered by 

Viscount Dunedin. The facts in this ease are not in 
dispute. The appellant Pillani was a partner of a firm of 
Husseinbliai Pillani Wadia & Co. On April 3, 1923, that 
firm along with Wadia Woollen Mills, Ld., granted in respect 
of a loan on a promissory note for 2 lacs of rupees with interest 
at 73 per cent, in favour of the respondent Raja Bahadur 
Bansilal Motilai. On September 12, 1923, tire firm dissolved 
partnership and the appellant retired. The firm continued 
to do business under the same name and bv the deed of 
dissolution a certain interest in the business was secured 
to the appellant though he was no longer a partner. 

O 11 April 3, 1924, the old promissory note was cancelled 

and a new promissory note given by the company and the 
firm for the same sum of 2 lacs, interest on this note running 
at 8pi. per cent. It is admitted that the retirement of the 
appellant from the firm was advertised hi the "Bombay 
Oazette” and in four other newspapers, and it was found 
by tho trial judge and has not since been questioned that no 
intimation was sent or conveyed in any way to the respondent. 
The sole question is whether the appellant is liable on the 
second promissory note. He has been so found by the judge 
of first instance and by the Court of Appeal. There can be 
no question that the plaintiff, being an old customer and no 


(1) I. L. R. 8 C. C78. 


VOL. LVI.) 


INDIAN APPEALS. 


177 


notice having been given to him of the dissolution of the j. C. 

partnership and the retirement of the appellant, the appellant l929 

is by English law liable. It would be otiose to quote Jwa ^ utt 
authority for this, and this was undoubtedly the law of India, R _ p 1L lam 
at least prior to the Contract Act of 1872: SliCwram v. 

liohomutoollah. (1) M utua l. 

The defence of the appellant is based on the terms of s. 264 
of the Indian Contract Act of 1872, which is as follows: 

“ Persons dealing with a firm will not be affected by a disso¬ 
lution of which no public notice has been given unless they 
themselves had notice of such dissolution.” 


The appellant argues that “persons” includes both old 
and new customers, and that though the section is expressed 
in a negative form there must be extracted therefrom the 
positive proposition that persons will be affected by a dissolu¬ 
tion of which public notice lias been given. Against that 
it is urged that the section is merely negative and must be 
strictly limited to what it says, which is the effect of the 
dissolution of the firm on the rights of persons dealing with 
it, but not on the liabilities of the film to the persons so 
dealing. 


Their Lordships feel that if this were a new statute which 
was to be construed for the first time, there would be great 
force in the appellant’s argument. But the matter cannot 
be so approached. As long ago as 1882 the very question 
was raised before the High Court of Calcutta in the case 
of ( hundcc Churn Dutt v. Eduljee Cowasjee Bijnee (2), and 
Clarth C. J. pronounced a judgment contrary to the contention 
of the appellant. He was chiefly swayed by the considera¬ 
tion that if it was intended to make such a far-reaching 
Change on what had been the law of England introdueed into 
he law of India, and which wan stiU the law of England 
the enactment would have been expressed in clear anj 

n Ziv a “ d n<>t ‘ eft t0 bC ga ' hered by 

in T ^vosmon. That judgment has been followed 

n sub^uent eases, and has ntled the law and contrTts 
m India ever atnee. T„ the view of Garth C. J Teb 


(1) (1804) Suth W.R. 94. 
23 


(2) I.L.R. 8 C. 678. 
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Lordships would add two further considerations. The law as 
laid down in England has been all along found a workable 
law in a country where there is far more commercial exneri- 

W ALADU11 , | . * 

K. Pillani euc e ^an in India, and it remained unaltered in England 

Bansilal wlien the whole subject was reviewed in the Partnership 
Motilal Act of 1890. 


J. C. 
1929 
JWALADUTT 


Also the Indian Contract Act is not a code. The preamble 
so states: “Whereas it is expedient to define and amend 

certain parts of the law’ relating to contract”; and Lord 
Macnaghten in the case of Irrawaddy Flotilla Co. v. 
Bugwandas (1) : “ The Act of 1872 does not profess to be a 

complete code dealing with the law’ relating to contracts. 
It purports to do no more than to define and amend certain 
parts of that law’. No doubt it treats of bailments in a 
separate chapter. But there is nothing to show that the 
Legislature intended to deal exhaustively with any particular 
chapter or subdivision of the law’ relating to contracts.” 
And although the section does occur in a fasciculus of sections 
devoted to partnership, it is clear that the fasciculus is not 
exhaustive of all questions which can be raised in connection 
with partnership. 

Taking into account all these considerations their Lordships 
do not think they would be justified, in view of the ambiguity 
of the expression used, to give effect to a view which w’ould 
upset what has been considered by the commercial community 
as the law for such a long period. They will, therefore 
humbly advise Ilis Majesty to dismiss the appeal with costs. 

Solicitors for appellant: Lattey & Daive. 

Solicitors for respondent: T.L.Wdson & Co. 

(1) L. R. 18 I. A. 121, 129. 
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RAJA RESHEE CASE LAW (Plaintiff). 

AND . . 

SATIS CHANDRA PAL and Another 
(Defendants). 


Appellant ; 


J.c.* 

1929 

March 5. 


Respondents. 


[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Bcnn<it Tenancy Ait (F/i/. of 1885), ss. 105, 106, 109—Civil Suit after 
application to Revenue Court—Application withdrawn by Leave— 
Whether Suit maintainable. 


Sect. 109 of the Bengal Tenancy Act, 1885, prohibits a civil suit in 
any matter which is or has been the subject of an application under 
9 . 105 to s. 108, even if the application has been withdrawn, whether 
with or without the leave of the Court. 

Puma Chandra Chattcrjce v. Narendra Nath C7iowrf/iun/(1925)I.L.R. 
52 C. 894 (F.B.) approved. 

Decrees of the High Court affirmed. 

Consolidated Appeal (No. 16 of 1928) from two decrees 
of the High Court (January 26, 1926) affirming two decrees 
of the Subordinate Judge of Midnapore. 


The appellant brought two suits in the Civil Court alleging 
that the record of rights of certain villages published ,in 1916 
recorded that his tenant, the first respondent-defendant, 
was in possession of a greater area than that, included in two 
pottahs granted to him; the plaintiff claimed possession of 
the , excess area with mesne profits, or alternatively that the 
rent should be fixed. As to the tenancy in the first case, he 
had previously made applications to the Revenue Courts 
under the Bengal Tenancy Act, 1885, s. 105, for the settlement 
of rent .of the excess area, and under s. 106 for a decision of 
the dispute so arising on the entry in the record. All three 
applications bad been withdrawn, two by the express leave 
of the Court. With regard to the other tenancy, there had 
been an ^application under s. 105 and an application under 
s. 106; one was allowed to be withdrawn and the other was 
dismissed for default in payment of the Court fees. 

^ rnent : Lord Carson, Lord Atkin, and Lord Salvesen 
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J ’ c * T,ie Court, affirming decrees of the trial judge, 

1929 dismissed the suits. The learned judges (Chatterjea A.C.J. 

•Rehsee and Page J ) heId u P° n the authority of the Full Bench iri 
Case Law Puma .Chandra Chatterjee y. Narendra Nath Chowdhury (1) 

Satis ^at having regard to the previous applications, s. 109 of 
Ch andra the Bengal Tenancy Act, 1885, prevented the suits from 

-being maintained, whether the applications were or were not 

withdrawn. 


1929. Feb. 21. De Gruyther K.C. and Dube for the appellant, 
beet. 109 does not apply when the previous application has 
been withdrawn, at any rate, if it is withdrawn with leave to 
bring a fresh suit. The section applies only if a decision of 
the Revenue Court has been given, or is in course of being 
given. By s. 107 the Code of Civil Procedure applies, and 
consequently Order xxm., r. 1, which enables a plaintiff 
to withdraw his suit and empowers the Court to give him leave 
to bring a fresh suit. Sect, 109 of the Act of 1885 in effect 
merely reproduces, ss. 10, 11 of the Code. The decision in 
Puma Chandra Chatterjee v. Narendra Nath Chowdhury (1) 
was erroneous. 

Graham-Dixon, for the first respondent, was not called upon. 

March 5. The judgment of their Lordships was delivered 

by 

Lord Salvesen. These appeals have been brought to 
settle a question which has been frequently discussed before 
Indian. tribunals and has resulted in conflicting decisions. 
So far as India is concerned the law was finally settled by u 
decision of the t Full Bench of the High Court of Bengal, 
Puma Chandra Chatterjee v. Narendra Nath Chowdhury. (1) 
In the present case the judgment followed the decision of the 
Full Bench, and the object of the present appeals is in effect, 
to bring that decision under review. 

As the facts are not in controversy it is unnecessary to 
recapitulate the summary of these contained in the judgment 
appealed, from. It is sufficient to say that the appellant >who 

(1) (1925) I.L.R. 52 C. 894. ^ _ f 
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j s (he owner of a large area o£ gronnd, of wh.ch the first 
respondent (who alone appeared before the Board) holds i» 
a lease, and presented three applications in the Court of the reshee 
Revenue Officer, one under s. 106 and two under s. lOo of the CaasLA 
^ .Bengal Tenancy Act, 1885. The latter were withdrawn 

without any express leave being granted to bring a fresh Pa l. 

suit, while in the former such .permission was granted. 
Thereafter, the present suits (two) were filed by the appellant 
in the Court of the Subordinate Judge of Miduapore, dealing 
admittedly with the same subject matter as was contained 
in the previous applications in the Court of the Revenue 
Officer. 

The respondents pleaded that the suits were barred under 
s. 109 of the Bengal Tenancy Act and this plea has been 
sustained in all the Courts below. 

Sect. 109 is in these terms: “ Subject to the provisions 
of s. 109a a. Civil Court shall not entertain any application 
A or suit concerning any matter which is or has already been 
the subject of an application made, suit instituted or 
proceedings taken under ss. 105 to 108 (both inclusive).” 

The argument for the appellant which bad the support 
of Suhrawardy J. in the Full Bench case cited was that when 
a suit is allowed to be withdrawn with leave to bring a fresh 
suit, it should be regarded as never brought, and that the same 
result should be reached in, the case where a suit is simply 
withdrawn before evidence has been heard although no per¬ 
mission has been asked or granted by the Court of the Revenue 
Officer to institute a fresh suit in a Civil Court. This argument 
did not, commend itself either to the judges who decided 
the present case or to the other members of the Full Bench. 
Walmsley J. said: “In my opinion it is the making of the 
application that brings into play the prohibition of S. 109 
and the answer that I would give to the reference is to that 
effect—namely, that if an application is made under s. 105, 

Y ° f the Beugal Tenancy Act and subsequently withdrawn 
whether with or without the permission of the Court, a suit 
on the same subject matter is barred by the provisions of 
s. 109 of the Tenancy Act.” 
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heir Lordships are in entire agreement with this view. 
1929 hey think that the language of the section admits of no 
Reshee other construction f and that such an exception as the appellant 
case law contends for cannot be implied. The policy of s. 109 of the 

cIandr, 1S '° prevent “"^plication of. procedures by enacting 
Pal. t iat " here an application is made in one or other of the 

competent Courts it shall be prosecuted in that Court and 
in no other. 


They will therefore humbly advise His Majesty that the 

appeals should be dismissed with costs to the respondent who 
appeared. 

Solicitors for appellant: Watkins cf- Hunter. 

Solicitor for respondents: H.S.L. Polak. 


J.C.* 
1929 
March 5. 


EKRADESHWARI BAHUASIN 

(Plaintiff) . .... Appellant; 

AND .... 

IIOMESHWAR SINGII and Others 

(Defendants).Respondents. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 

Hindu Law-Widow's ifaintenonce-Arrears of Maintenance-Widow residing 

in parental Home . 

A Hindu widow who has loft the residence of her deceased husband, 
not for unchaste purposes, and resides with her father is entitled to 
maintenance, also to arrears of maintenance from the date of her leaving 
her husband’s residence, although she does not prove that she has 
incurred debts in maintaining herself and gives no reasons for the change 
of residence. 

The maintenance should be such an amount as will enable the widow 
to live, consistently with her position as a widow, with the same degreo 
of comfort and reasonable luxury as she had in her husband’s house, 
unless there are circumstances which affected, one way or tho other, 
her mode of living there. 

The Judicial Committee is extremely reluctant to interfere with the 
amount of a decree for maintenance unless there has been some mis¬ 
carriage in the way the amount ha9 been arrived at. 

Pirthee Singh v. Raj Kowor (1873) L.R.I.A. Supp. 203 followed. 

Decree of the High Court modified. 


• Present : Lord Shaw, Lqrd Darling, and Sir Lancelot Sanderson. 
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Appeal (No. 128 of 1927) from a decree of the High Court J.C. 
(May 13, 1926) affirming a decree of the Subordinate Judge 
of Darbhanga (March 10, 1924). ekrahesh- 

The appellant, a Hindu widow, whose husband died m 
1917, brought the present suit on April 22, 1922, claiming 
maintenance with arrears. She had continued to leside Singh. 

the ancestral house of her deceased husband until towards 
the end of 1921, and had since resided with her father. 

The facts appear from the judgment. 

The trial judge made a decree for Rs.350 per mouth from the 
date of his decree. The plaintiff appealed, and the defendants 
filed cross-objections. The High Court (Das and Adami JJ.) 
affirmed the decree. 

1929. Feb. 8. De Gruyther K. C. and Dube for the 
appellant. 

Dunne K.C. and S. Hyani for the respondents. 

March 5. The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a judgment and 
decree dated May 13, 1926, of the High Court, of Judicature 
at Patna, which affirmed a judgment and decree of the 
Subordinate Judge of Darbhanga dated March 10, 1924. 

The appellant is the widow of Babu Ekradeshwar Singh, 
a descendant in the junior line of the Darbhanga family. 

Babu Ekradeshwar was twice married. He died on October 21, 

1916, survived by the appellant, his second wife, and a 
daughter by her, and by the respondents 1, 2 and 3, his sons 
by his first wife, who had predeceased him. He was also 
survived by respondents 4 and 5, his grandsons, who were 
the sons of respondent No. 2. 

The appellant, Ekradeshwari, who was sole widow continued 
to live in the family house for four or five years after her 
husband’s death. She complains in this action that the style 
of life to which she had to submit during that residence was 
penurious and inadequate. Upon leaving her husband’s 
house she went to stay with her father with whom she 
still lives. 
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Ekradesh- 

WARI 

Bahuasin 

V. 

Homeshwar 

Singh. 


the > ear 191 ' a suit was instituted by the respondent 

i l ! a T ' ? reSp ° ndent No * 2 for Partition of the estate 

t t by their father and a compromise was arrived at The 

position ot the family had been brought before the Court 

ot the Subordinate Judge at Bhagalpur with a view to having 

the maintenance of the appellant fixed. The judge’s order 

of February 23, 1918, decreeing a partition, states that a 

petition by the parties as to the maintenance of their 

stepmother could not be dealt with judicially, as she did not 

appear, though requested to do so. It may be doubtful 

whether the appellant was fully apprised of, or understood, 

these proceedings, and it is clear that no maintenance was 

either asked for by her or fixed for her in that suit, and that 


she continued her residence and maintenance as before. 
She, however, as already mentioned, did ultimately leave 
the family house, and took up her abode with her father, 
who maintains this daughter in his household with the rest 
of his family. 


The property thus partitioned was heavily incumbered 
with debts. There is no question however that it remained 
liable to the widows claim for maintenance. Shortly after 
taking up residence with her father the appellant raised 
this suit. 


In view of the ascertained facts of the case the demands 
made in the suit were of an unusually serious character. 
A maintenance allowance was asked at the rate of Rs. 18,000 
per annum. Arrears of maintenance were asked from the 
date of her husband’s death, amounting to Rs. 09,000. A 
further sum of Rs. 15,000 was demanded for the cost of building 
a house for her separate use and occupation. Finally, a demand 
was made for Rs. 13,170, the price of jewellery and ornaments 
contained in a list which was appended to the plaint. These 
were alleged to have belonged to the plaintiff and to be 
wrongfully detained b.v the defendants. 

In the course of the proceedings the case as to the last 
item entirely’ failed. Both Courts agreed that it had not been 
made out in fact. They further agreed that the separate item 
for the cost of building a separate house for herself failed. 
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There remain, however, -the important claims as to mam- -J.c. 

tenanee, and these are the questions which alone were sub- 1929 

mitted to the Board upon appeal, the points being, first., as EK ^J ESH _ 
to the amount of maintenance allowance, and, secondly, as waju ^ 
to arrears, that is to say, the date from which the allowance bahuasin 
should run. As to the amount of the allowance there are certain Hom^hwar 
concurrent findings of the Courts below. The Subordinate —- 

Judge found that the gross income of the estate was 
Rs. 150,000 per annum, and that the net income was Rs. 33,000 
per annum. Both of these findings were concurred in in fact 
hv the High Court. One of the debit items was Rs.66,000 
due under mortgage to the Maharaja of Darbhanga. It appears 
clear that this mortgage originated in debts contracted very 
largely in the time of the appellant’s husband. The subject 
of that item is, however, a matter of litigation between the 
respondents and the Maharaja of Darbhanga. Should that 
litigation end successfully, that is to say, in favour of the 
estate now in question, arrangements by consent are made 
in the decree of the. High Court for reconsideration of the 
amount of maintenance allowance in respect of the estate 
being thus incremented, without filing a fresh suit. Their 
Lordships approve of the matter being thus dealt with by the 
High Court. In the view of the Board this treatment of the 
position is sound in principle and advantageous in procedure. 


Their Lordships accordingly sec no reason in the case 
for interfering with the statement of the net income arrived 
at below. It is Rs. 33,000. The demand of the appellant 
for a maintenance allowance of no less than Rs. 18,000 seems 
thus entirely unreasonable. An attempt to execuse it was 
made by a reference to an allowance made a good many 
years ago (in tihe lifetime of Rajeshwari Bahuasin) to the wife 
of Janeshwar Singh. It may or may not be possible to interfere 
with that allowance, but it itself constitutes a severe burden 
upon the estate in its now impoverished condition, and it 

forms no precedent either in fact or in law for the present 
claim of the appellant. 


The second argument was that upon an investigation of 

the figures in the previous litigation just referred to the 
24 
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J. c. sum of R S . 15,000 appeared to bear the relation of one-fourth 

,j>29 to the then net income, and this was suggested as a principle 

Ekradesh- ° f law t0 be now a PI>lied. Their Lordships must definitely 

Bah u as,n r at,VC SUCH a SUggeSti ° n - 11 is no P art of the maintenane'c 

r law of India. In some cases, if applied, it would enlarge 

HJ Si5SSI rAR the a,lowance made fa r beyond any reasonable conception of 

-‘ maintenance as such. In other cases it might depress the 

allowance beyond what was a reasonable maintenance item. 


The ground, however, for attack upon the concurrent 
findings ot the Courts below, is said to be some error of legal 
principle, and (somewhat inconsistently with this) it was 
complained that it was difficult to find any legal principle 
upon which the maintenance allowance had been fixed. 
Upon this last their Lordships observe that it may be so, 
for the simple reason that maintenance depends upon a 
gathering together of all the facts of the situation, the 
amount of free estate, the past life of the married parties 
and the families, a survey of the condition and necessities 
and rights of the members, on a reasonable view of change 
of circumstances possibly required in the future, regard 
being, of course, had to the scale and mode of living, and to 
the age, habits, wants, and class of life of the parties. In 
short, it is out of a great category of circumstances, small 
in themselves, that a safe and reasonable induction is to be 
made by a Court of law in arriving at a fixed sum. 

The discretion exercised in making this induction when 
agreed to by two Indian Courts or even by one, should not be 
lightly interfered with. As observed by Sir Montague Smith 
in the case of Srcemuity Nittokissorcc Dossce v. Jogandro 
Nauth Mullick (1): “Their Lordships would be extremely 

reluctant to interfere with the decision of the Court below 
upon a question of maintenance, and they would hesitate 
very much to do so unless there were some special circum¬ 
stances in the ease which indicated that there had been a 
miscarriage in the way in which the maintenance had been 

arrived at.” 

(1) (1878) L. R. 5 I.A. 55, 56. 
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Their Lordships, however, do not wish to leave this part j. c . 

of the ease as having been decided on grounds which aie j929 

barren of principle. The Courts below fixed the maintenance 
allowance of the appellant at Rs. 4200 per annum, and the WARJ 
learned Subordinate Judge in doing so, says this: “This bahuasin 
sum, I think, would enable the lady to live as far as may be homeshwar 
consistently with the position of a widow in something like Singh. 
the same degree of comfort and with the same reasonable 
luxury of life as she had in her husband’s lifetime." That 
is as near to principle as can be got in such cases and, with 
the addition to be presently noted, their Lordships entirely 
approve of that view. The addition is this: that there may 

be circumstances in which the past mode of life of the widow 

• 

has been demonstrably on a penurious and miserly scale, 
or on the other hand, on a quite extravagant scale, having 
regard to the total income of the husband. But if, as may 
be readily assumed, in such a case as the present, the scale 
was suited to his own position in life, that is a sound point 
from which to start the estimate. In the view of the Board 
the estimate made as applicable to present circumstances 
in this family should not be interfered with. 


Up to this point in the discussion the appeal fails. 


There is, however, a further point in the case—namely, 
arrears, in other words, the date from which a maintenance 
allowance should stall. There are four possible periods— 
namely, first from the death of the deceased husband 
(October 21, 1916), that is to say, even during the residence 
on the alleged limited style of life in his former establishment; 
second, from the date of the change of the appellant to her 
father’s residence, a period which is variously stated as from 
the end of 1920. to the end of 1921. To this variation 
subsequent reference will be made. Third, from the date of 

suit, namely, April 23, 1922, and fourth, from the date of 
decree, namely, March 10, 1924. 


Their Lordships arc clearly of opinion that to start the 
maintenance at the last mentioned date, as has been done 
m the Court beW, wonld be an inadequate recognition of 
widows-right to maintenance. It is indeed an inversion 
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of the correct procedure in the case of a continuing right. 
In any view the right could not he post-dated from the 
institution of the suit onwards. This, besides being erroneous 
in law, would be a daily temptation to delay in litigation 
bv postponing the date of liability to that of final decree. 

Payment from the date of suit being thus granted the 
question is whether arrears prior to that date are exigible. 
In the Board's opinion such arrears, if they truly exist, fall 
within the range of the widow’s right to maintenance. When 
a widow's receipt of maitcnance in residence in her husband’s 
establishment ceases contemporaneously with her institution 


of a suit for maintenance the point almost settles itself. 


A\ hen, however, as is the ease here, there is no such exact 
concurrence of dates, it is the duty of the Court to consider 
the whole circumstances ol' the situation in pronouncing a 
decree for arrears. 


In the present case the Court is met by a demand by the 
appellant of a somewhat peculiar kind. It is to the effect 
that a decree should include arrears of maintenance not 
only from the date when she left her late husband's house 
to reside with her father, as he has since done, but should 
date from her husband’s death and include the time that 
she resided in her husband’s establishment. The result of 
conceding this would be a kind of cross account: on the 
one side maintenance quantified in money as from the 
husband's death; on the other side a credit being given 
lor maintenance as actually received with its incidental 
costs. In the opinion of the Board there is no legal 
justification for such a treatment of the case and the argument 
of the appellant fails. While their Lordships do not exclude 
an extreme case, say, of a widow being kept under circum¬ 
stances of extreme penury and oppression, such a case must 
be treated as most exceptional, and would require unimpeach¬ 
able proof. It is sufficient to say that nothing like that has 
been established in the present case. 

On the other hand, the argument presented for the 
respondents, and, indeed, the decision of the High Court, 
seem to be based upon the assertion that it is the law of 
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India that a Hindu widow has in the ordinary case no right j. c. 

of maintenance if she chooses to change from her huband s 1929 

residence and choose another for herself. With much respect 
to the learned judges the Board is unable to accept this view. war. 

On the authorities it is, of course, true that if that change p ■ 
of residence is made for unchaste purposes it is a sufficient Homkhwar 

answer to the demand to offer her the shelter of the old home.-* 

But this is in no respect any such case. It is a simple case 
of a Hindu widow from motives which cannot be impeached 
pn the ground stated, leaving her old residence and preferring 
the shelter and protection of her father’s home. In the 
opinion of the Board such action was within her legal rights. 

She was only twenty-four years of age, and one cannot peruse 
the authorities or have a knowledge of Indian life, without 
understanding that such a change might be made from a 
sense of propriety and from the best of motives. But even 
so the point is not one of motives but of right. 


It is now necessary to see what is the foundation of the 
judgment of the Court below. It is contained in a single 
sentence in the judgment of the High Court as follows: “In 
regard to her claim for arrears of maintenance we think 
that there is no ground for allowing that claim. It is not 
suggested that she has incurred any debts in maintaining 
herself and we can find no excuse for her leaving her sons 
and going to reside with her father.” 


With much respect to the High Court their Lordships 
think that a judgment in these terms contravenes the long 
and well settled law of India. It makes this case one of 
widespread importance, and the Board thinks it accordingly 
right to note the outstanding case law on the subject. 


This is not an instance in which there was any direction 
m the husband’s will that she was to be maintained in the 
family home. In such circumstances, that is to say in the 
ordinary case it is no part of the duty of a widow choosing 
her own residence to furnish excuses which wiU satisfy a 
ourt of law that she has made a judicious choice. The 
author,tics on that subject arc clear for at least three-quarters 
of a century, but only one or two need be cited 
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In 18;>4 Peel C.J., of Bengal, delivered an important and 
leading judgment, reported in the Vyavastha-Darpana, p. 362 
That very learned judge states that the Court has examined 
closely into the sta'te of the authorities and the law on the 
subject. He quotes from the case of Ujjal-mani Dasi v. 
Joy-gopal Pal Choudhuri (.June 1, 1848) as follows: “It 
was not pretended that she had withdrawn herself for unchaste 
purposes. She was only fourteen at the death of her husband; 
his brothers were young men, and she thought it more prudent 
and decorous to retire from their protection and live with her 
mother and her family after the husband’s death, therefore, 
it appears quite clear from the answers given by the pandits 
that, she did not forfeit the right of succession to the husband’s 


estate on account of removing from the brothers of her late 
husband; that they had no right to insist on her not with¬ 
drawing herself from them in order to put herself under her 
mother's protection.” 


He thereafter states the proposition thus, in the language 
of the pandits adopted by the Privy Council: “If a widow 
from any other cause but unchaste purposes ceased to reside 
in the husband’s family and took up her abode in her parents’ 
family her rights would not be forfeited.” In a later passage 
in the same judgment he says: “We have examined the texts 
of the ancient law, and we think they bear out the opinions 
of the pandits in the case before the Privy Council. Tho 
texts say as to maintenance, forfeiture is incurred by unchaste 
life, but they do not say that it is incurred otherwise. There 
are many duties enjoined to women in the text of a moral 
or religious nature, the violation of which would never have 
involved any forfeiture. Forfeitures are not to be extended 
by construction. The duty to reside with the family of the 
deceased husband is not enjoined for the sake of thrift.” 

The decision was highly approved by this Board in Rajah 
Pirthee Singh v. Ranee Raj Kowcr.(l) In that case Sir Barnes 
Peacock again reviewed the authorities up to date, and 
concludes as follows: “It therefore appears that a Hindu 
widow is not bound to reside with the relatives of her husband; 


(1) (1873) L. R. I. A. Supp. 203. 
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that the relatives of her husband have no right to compel J- C. 

her to live with them; and that she does not forfeit her right 1929 

to property or maintenance merely on account of her going £ KKADE s H . 
and residing with her family, or leaving her husband's residence ^wari^ 
from any other cause than unchaste or improper purposes. Vt 

These principles have never been } gone back upon or modified. Ho ^* s “* AR 
They are still the law of India. - 

It remains accordingly only to fix the date from which 
the maintenance allowance should run. The appellant 
having remained in her late husband’s home, and having 
as she had a right to, do, during that period accepted 
maintenance in fact and in kind, and she having thereafter, 
as was also within ,her legal right, changed her residence 
and gone to live with her father, what was the date of that 
change? The evidence^upon that subject is far from clear. 

It appears to be established that she left by the family car 
on a visit to her father to attend the sradh ceremonies of 
her deceased mother. When there she made up her mind to 
stay on, and she. has done so ever since. The Board is of 
opinion that this happened in the end of 1921, and that 
accordingly maintenance on the scale fixed by the Court 
below should run not from the date of decree, as found by 
the High Court of Appeal, nor from the date of suit in 
April, 1922, but from January I, 1922. 

Their Lordships will humbly advise His Majesty that 
the decree appealed from be affirmed subject to' the 
modification that the maintenance allowance be "ranted 
from January 1, 1922. There will be no costs in the appeal. 

Solicitors for appellant: Pugh & Co. 

Solicitors for respondents: Barrow, Rogers tC- Nevill. 
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. ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

"teenr-Transfer of Possession 
y Mort 0«0ee-lndtan Limitation Act (IX. of 1908), Sch. /., arts. 134,140. 

When n mortgagee has transferred possession of the mortgaged property 
for a valuable consideration a suit to redeem by a plaintiff who at 
the date when the mortgagee transferred possession had a contingent, 
interest in remainder in the property is governed by art. 140 and not by 
art. 134 of the Indian Limitation Act, 1908, Sch. I.; the suit conse¬ 
quently is not barred if it is brought within twelve years from the date 
when the plaintiff’s estate falls into possession, even though it is brought 
more than twelve years after the date of the transfer under which the 
defendant claims. 


Decree of the High Court. I.L.R. 47 A. 803 reversed. • 

Appeal (No. 86 of 1927) from a decree of the High Court 
(March 27, 1925) reversing a decree of the Subordinate Judge 
of Mozaffarnagar (January 20, 1923). 

The suit was brought by Alice Georgina Skinner to recover 
possession of five villages by redemption of a mortgage 
executed in 1863 by her father. The plaintiff had become 
entitled to the villages in 1919 under her father’s will upon 
the. successive deaths without issue of her three brothers. 
The defendant purchased the villages in 1904 from the Nawab 
of Rampur, to whom the mortgagees, acting as absolute 
owners, had mortgaged, and had subsequently sold them, 
in 1898 and 1903 respectively. The plaintiff died before the 
appeal to the High Court; the present appellant was her 
executor. 

The. facts appear fully from the judgment of the Judicial 
Committee. 


The effect of the will of the plaintiff’s father and the position 
as to mortgages created by him were dealt with by the Board 
in 1913 in Skinner v. Naunihal Singh. (1) 

'Present: Lord Carson, Lord Atkin, and Lord Salvesen. 

(1) (1913) L.R. 40 I.A. 105. 
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The Subordinate Judge made a decree in favour of the 
plaintiff; he held that art, 140 of the Indian Limitation Act, 
1908, Seh. I., applied, and that consequently the suit was not 
barred by adverse possession, as the defendant had pleaded. 

Upon appeal to the High Court the defendant raised the 
■contention that the suit was barred by art. 134. The learned 
judges (Lindsay and Kanhaiya Lai JJ.) held that that 
-article applied, and that it controlled both art. 140 and art, 148; 
the appeal was therefore allowed and the suit dismissed. 
The appeal is reported at I.L.R. 47 A. 803. 

1929. Feb. 21, 22, 25. De Gruyther K.C. and Kenworthy 
Brown for the appellant. When the mortgagees were put 
into possession and when they transferred the property the 
plaintiff had an interest in remainder which was not thereby 
affected. The suit being by a reversioner is governed by 
art. 140, and therefore is not barred. That view is supported 
by Runchordas Vandrawandas v. Parvatibhai.(l) The plaintiff 
cannot have lost her right to redeem before she became 
entitled to do so. The view in the High Court renders art. 140 
of no effect. But in any case art, 134 applies to a mortgaged 
property only when a mortgagee in possession under the 
mortgage has purported to transfer an absolute interest. 
Here the mortgagees at the date of the transfer were not in 
possession under the mortgage of 1863, but under a defective 
absolute title; in effect they transferred only their mortgagee 
rights. [Reference was made also to Hnsaini Khanam v. 
Husain Khan (2); Ram, Piari v. Budh Sen( 3); and Bhup 
■Singh v. Zain-ul-abdin.(i)]. 


}• C' 

■1929 

SJCINNEK 

V. 

NAUNXHAL 

Singh. 


Upjohn K.C. and Dube for the respondent. Art. 134 
applies exactly to this case. More than twelve years before 
the suit there was a transfer of possession by a mortgagee 
for valuable consideration. In Radanath Doss v. Gisborne( 5) 
Lord Cairns, in referring to the corresponding provision of 
■the Act of 1859, says it means a purchaser of “a de facto 
mortgage upon a representation made to him, and in the 


$ nSm 7 L (3) (1920) LLR 43 A - 

(2) (1907) I. L. B, 29 A. 471. (4) (1886) IL.R. 9 A. 205. 

(5) (1871) 14 Moo. I. A. 1. 16. 
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lull belief, that it is not a mortgage, but an absolute title.” 
1 hat language applies, if not to the mortgage of 1898, to the 
sale of 1903. The respondent is supported by Husaini Khanam 
w Husmn Khan(l) and eases there cited. Art. 134 is to be 
regarded a* an exception out of art. 148. Art. 140 does not 
J'Pply. The article applies only to reversionary interests 
created by a settlement. In India an equity of redemption 
IS not an estate: see Transfer of Property Act, 1882, s. 60. 
Here the wrongful possession occurred while a person entitled 
m tee had the right to sue, and under s. 9 time having com¬ 
menced to run continued to do so. The plaintiff was not 

a reversioner for the purpose of art. 140: Kashi Prasad v. 
Inda Kumvar.(2 ) 


Ksnworthy Brown in reply. Even if there was a transfer 
of possession within art. 134, art. 140 is a proviso to that 
article and governs this case. If, as is possible, neither art. 134 
nor art. 140 apply to the circumstances, then art. 148 governs 
the case, and under that article the suit was not barred. 

t I * I 

March 19. The judgment of their Lordships wa delivered by 

Lord Atki.w This is an appeal from the High Court at 
Allahabad in a suit brought by Mi's. Alice Georgina Skinner 
against the respondent for the redemption of five villages 
specified in the plaint. The question that has to be determined 
bv this Board is whether the defendant is protected by art. 134 
cl the Limitation Act of 1908. The suit involves the dis¬ 
positions of the property of the plaintiff's family which have 
been the subject of litigation in India on previous occasions. 
For the present purpose it is necessary to state the material 
facts in order of date. 


In September, 1863, Thomas Skinner, the plaintiff’s father 
mortgaged the villages in suit together with other property 
to Seth Lakshmi Chand and Seth Cobind Das for the sum 
of Rs. 50,000. It was a simple mortgage, with a covenant 
to pay the principal on December 31, 1863, and to put the 
mortgagees in possession if there was default in payment 

of principal and interest. The principal was not duly paid; 

• . • •• 

(1) (1**07) I. L. It. 29 A. 471. 


(2) (1908) I.L.R. 30 A. 490, 498. 
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but it does not appear that the mortgagees took possession j;c. 
at any rate during the mortgagor’s lifetime. In October, 1929 
1864, Thomas Skinner made a will by which in the evente S ,J^' ER 
that happened he left successive life interests to three of his *. 
sons with ultimate remainder to his daughter, the plaintiff. gUJUJJ* 
Each interest was contingent on the holder of the prior estate 
dying without male issue; but the three sons who were 
successively life tenants did die without lawful issue. 

In November, 1864, Thomas Skinner died, and his eldest 
son, Thomas Browne Skinner, became tenant for life. In 
fact, however, Thomas Browne Skinner assumed an absolute 
interest in the property: it was not until the will of his father 
received interpretation from this Board in 1913 in a suit 
brought by the second son that the lmited interests were 
judicially ascertained. Acting as absolute owner in November, 

1867. Thomas Browne Skinner mortgaged the property which 
was the subject of the original mortgage of 1863 to Seth 
Gobind Das for the sum of Rs. 50,000, which was expressed 
to include Rs. 43,294 due on the original mortgage. The prin¬ 
cipal sum and interest was to be paid in eight years. The 
name of Seth Gobind Das was to be entered in the revenue 
papers ns mortgagee and that of Thomas Browne Skinner 
as proprietor; the mortgagor was to continue to collect the 
rents under tiie supervision of agents of the mortgagee, and 
the proceeds, less agreed deductions, were to be applied to 
reducing the amount due. 

In 1872 money decrees were obtained against Thomas 
Browne Skinner, and his equity of redemption in the villages 
m suit was sold in execution and bought by Setji Lakshmi 
Das, who therefore entered into possession of them on the 
footing, of being absolute owner. It will be observed that the 
above transactions took place in the names of Gobind Das 
and Lachman Das respectively, but it has been assumed 
throughout, no doubt accurately, that, the parties dulv 
represented the original mortgagees of the mortgage of 

On December 26, 1898, Lachman Das, purporting to be 
absolute owner, mortgaged with possession the five villages 
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r ° thcr Pr0perty ,0 ,he N«w«b of Rampur for 

Rs. 15,00,000, “with all the proprietary- and zamindari rights ” 

On September 24, 1903, the Collector of Muttra, acting as 

guaidmn of the infant sons of Laeliman Das, sold the whole 

ot the mortgaged property together with jewellery, which 

md been the subject of a previous mortgage, to the Nawab 

ot Rampur in satisfaction of all claims under the mortgages 

The conveyance transfers all the estate right, title and interest 

ot the wards m the property, which included, of course the 
nve suit villages. 

On April 11. 1904, the Nawab of Rampur sold the five 

villages to the respondent, Naunihal Singh, for Rs. 1,77,000. 

The purchaser had the prudence to take what appeal to be 

a warranty ot title, for which he may ultimately have occasion 
lo be grateful. 


Meantime, in 1900, Thomas Browne Skinner died. He was 
succeeded by his brother, Richard Ross Skinner, who, in 
1906, commenced a suit against, the present respondent, 
amongst others, to recover possession of the suit villages 
and other property. In this suit it was decided by this Board, 
reversing the decision of the High Court, that under the will 
of Thomas Skinner, his son, Thomas Browne Skinner, took 
only a life interest, and therefore the respondent’s predecessors 
in title could not have acquired through him an absolute 
interest. They held, however, that though Laeliman Das 
did not acquire an absolute interest from Thomas Browne 
he yet, notwithstanding the terms of the mortgage of 1864, 
must be held to be still entitled to his rights under the mortgage 
ot 1863 created by Thomas Skinner. These rights, it was held, 
passed to the subsequent purchasers, and therefore the plaintiff 
Richard Ross Skinner was not entitled to recover possession 
of the property except on condition that he redeemed the 
mortgage security. The suit was remitted for this condition 
to be performed, but in 1913 Richard, the plaintiff, died, 
and the suit abated. 

He was succeeded by his brother George who, in 1917, 
filed a suit for redemption against the present respondent 
and others in respect of tile five suit villages and other 
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property. However, in 1919, George died, and liis suit j. c. 
abated. 1929 

He was succeeded by his sister Alice, who brought her suit skinner 
for redemption against the present respondent and others Nau £ 18aL 
for recovery of possession and redemption of the suit v illages Singh. 
and other property. In the course of the proceedings 
Mrs. Alice Skinner, the plaintiff, died, but, as she had acquired 
an absolute interest, this suit was not abated, and is continued 
by James Skinner, her executor, -the present appellant. By 
their written statement the defendants disputed the plaintiff’s 
title and claimed to have been in adverse possession by 
themselves or their predecessors since 1872. 

The learned Subordinate Judge found in favour of the 
plaintiff’s title, as to which there is now no dispute. He held 
that the defendants could not avail themselves of adverse 
possession both because the time for redemption was, by 
art. 148 of the Limitation Act, sixty years, which had not 
expired, and because, in any case, by art. 140, the plaintiff’s 
right to sue did not arise until 1919, when after the death of the 
tenants for life she, by virtue of the remainder to her, became 
entitled to possession. The learned judge therefore decided 
in favour of the plaintiff, and made a preliminary order on 
February 28, 1922, that the defendants should within a month 
deliver accounts of the income received from the villages 
during their possession in order that he might arrive at a 
fixed sum. This order not being appealed, on January 20, 

1923, the learned judge made a preliminary decree for 
redemption, in which he fixed the sum due to the defendants 
on account of principal, interest and costs to be Rs. 1,09,641, 
and decreed that if the plaintiff paid that sum into Court 
before July 3, 1923, the defendants should retransfer the 
property to her, and that on default by the plaintiff the 
property should bo sold. 


From this decree an appeal was brought, and by permission 

of the High Court a further appeal was entered from the 

order of February 28, 1922. On the hearing before the High 

Court the defendants for the first time raised the defence 

that they were entitled to succeed by reason of the provisions 
Vol. LVI. p 
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J.C. ot art. 134, which fixed the period of limitation for a suit, 

1929 "to recover possession of immovable property conveyed or 

Skinner he ^ ueathed in trust or mortgaged and afterwards transferred 

Na uniha l by the t,11Stee 0P mortgagec for a valuable consideration,” 
Singh. a ^ ^' ve ^ ve years from the date of the transfer. 

Xo evidence liad been given in the Court below to support 
the plea. Such evidence must include all the documents 
of mortgage and sale which have been set out above, and 
which had not been proved or printed. The learned judges, 
however, came to the conclusion that as there could be no 
doubt as to the material facts and as the necessary documents 
had been printed before in the case decided by the Privy 
Council in 1913 they should allow the point to be argued. 
Their Lordships cannot approve of this decision, which 
appears to have been made against the protests of the then 
respondents. It appears to their Lordships to be highly 
irregular for any Court either to assume without the admission 
of all parties that material facts are not in dispute or to proceed 
to draw inferences from those facts where no evidence of 
them has been placed before the Court. The position is not 
improved where the matter is mooted for the first time in an 
appellate Court on a point not taken before the trial judge. 
Their Lordships would have felt a difficulty in permitting 
the respondent to rely upon this ground before them were 
it not that before the Board the appellant consented to 
the question being raised on the materials placed before the 
High Court. With- this expression of opinion upon the pro¬ 
cedure below their Lordships therefore proceed to determine 
the appeal. 

When the facts and documents arc examined it appears 
that the defence founded on art. 134 cannot be supported. 
The transfer of property mortgaged contemplated by art. 134 
is admittedly something other than an express transfer of the 
original mortgage. The article contemplates a transfer by 
a mortgagee purporting to transfer a larger interest than that 
given by the mortgage or at any rate an interest unencumbered 
by a mortgage. ‘ Such an interest purported to be transferred 
by Lachman Das’ mortgage to the Nawab of Rampur in 
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1898. where the mortgagor purported to mortgage as absolute j. c. 
owner; and also purported to be transferred by the sale l929 
in September, 1903, under which the respondent claims S ^ NKR 
his absolute title. Their Lordships have little doubt that 
had Thomas Browne Skinner had the absolute title to the sixgh. 
equity of redemption at the time when Laeliman Das purported 
to transfer the absolute title to the Nawab the ease would 
have been brought within art. 134. 

The appellant sought to put a limited construction on the 

.article by contending that it only applied where the transfer 

took place while the mortgagee was mortgagee, or at any 

rate transferred possession which he had obtained as 

mortgagee. It did not apply, they said, where, as here, the 

mortgagee had apparently ceased to be mortgagee by getting 

in the equity of redemption, and had obtained possession 

not under the mortgage but under the purchase of the 

equity in 1872. Their Lordships sec no reason for accepting 

this view. It appears to them to be immaterial that the 

mortgagee should have thought he was absolute owner if 

in fact he was mortgagee, and immaterial whether he got 

possession before, under or after the mortgage if in fact he 

purported to transfer the property to the transferee. But 

in the present case the transfer which is ex concessis ineffective 

to give the absolute title was made during the existence 

■of the particular estate vested in Thomas Browne Skinner, 

end in such a case the provisions of art, 140 apply. It was. 

indeed, faintly contended by the appellant that the plaintiff 

claiming only an equity of redemption did not come within 

the meaning of a remainderman. It appears to their Lordships 

that so to hold would be to do violence to the language and 

reasoning of this Board in Skinner v. Naunihal Singh (l) in 

1913, and would be inconsistent with the ordinary meaning 
of the term. 

Whether Thomas Skinner settled the estate subject to the 
incumbrance or whether he settled the equity in either cose 
he created a contingent remainder, which vested in the plaintiff 
>n possession in 1919 on the.death of the last of her brothel's 

(1) LJt. 40 I.A, 105. 
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without issue*. So far, therefore, as the defendant relies upon 
the enjoyment of the absolute title for ten years from the 
1 ransiers from Lachman I)as and his successors in 1898 and 
1 *03 he is defeated by the provisions of art. 140 It is- 
unnecessary to mid that if the transfer ultra the mortgage 
interest had taken place in the lifetime of Thomas Skinner, 
the settlor, so that time .had begun to run in his lifetime 

art - 140 ' vou,d »<* have availed the plaintiff. This is in’ 
accordance with s. 9 of the Limitation Act, which itself follows- 
the provisions of the English law. As it is, however, the 

defendant is defeated in his enjoyment of the absolute title 
by the provisions of art. 140. 


He then has to fall back upon the transfer to him of the 
moitgage interest of Lachman Das in the original mortgage 
of 1863 which, according to the decision of the Privy Council 
in 1913, was quoad tantum transferred to him in the folds 
of the larger title which lie thought he was getting. But 
if he has to rely upon a moitgage title then he must take it 
subject to the obligation of all mortgage titles—namely, the 
obligation to be redeemed. It is conceded and is plain that 
ait. 134 does not protect the transferee of a mortgage by 
express transfer, and it appears to their Lordships idle to- 
suppose that it protects a person who has taken a transfer 
only of a mortgage, but. has taken it without his knowledge, 
mistakingly supposing that he was getting something better 
in circumstances like the present, where he cannot maintain 
his superior title by reliance on any period of limitation. 
Resting as he does on the interest of mortgagee he is liable 
to be redeemed. The priod of redemption began, it is true,, 
in the lifetime of Thomas Skinner, and art, 140 has no applica¬ 
tion, but the statutory period runs for sixty years, and had 
not expired when the plaintiff filed the present suit. 


Their Lordships therefore arc of opinion that this appeal 
should be allowed with costs here and below and the order 
of the Subordinate Judge restored, and that the case should 
be remitted to the High Court to make such additions to the 
decree as may seem just to the plaintiff in view of the fact 
that possession has been withheld from him and his testatrix 
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since the date fixed in the preliminary decree. The right to 
possession will be governed by the preliminary decree w th ^ 
which as their Lordships are informed, the plaintift has gKINNER 
complied. Their Lordships will humbly advise His Majesty 
accordingly. Singh. 

Solicitors for appellant: Chapman-Walker <0 Shephard. 


Solicitors for respondent : Douglas Grant <C* Bold. 


MOIIABBAT ALI KHAN (Plaintiff) 


. . APPELLANT; 


AND 


MAHOMED IBRAHIM KHAN and Others J 
(Defendants).) 


J.C* 

1929 

March 7. 


Respondents. 


ON APPEAL FROM THE COURT OF THE JUDICIAL 


COMMISSIONER, NORTH WEST FRONTIER PROVINCE. 


Mahomcdan Law — Marriage — Legitimacy — Continuous Cohabitation — 
Acknowledgments — Presumption — Clan addicted to Concubinage — 
Admissibility of Evidence—Absence of Parda. 


The son of a Mahomednn by a female servant in liis house claimed 
a declaration of his legitimacy. The parents had continuously cohabited 
for many yearij, and the father on several occasions had acknowledged 
the plaintiff as his son. There was some evidence of a nikah marriage: — 

Held, that evidence that other members of the father’s clan had 
illegitimate cliildren by servants was inadmissible to rebut the 
presumption of legitimacy arising from the acknowledgments, and that 
though the fact that the mother, unlike the father's other wives, was 
not parda-nishin was one to be considered, it was insufficient to interfere 
with the presumption of law or the balance of proof of the fact of 
legitimacy. 

Decreo of the Judicial Commissioner reversed. 


Appeal (No. 53 of 1028) from a decree of the Court of the 
Judicial Commissioner (January 24, 1927) reversing a decree 
of the District Judge, Kohat. 


The appellant, a Mahomedau, sued claiming (inter alia) a 
declaration that he was the lawful son of Khushdil Khan. 

Sin P Jons n( w^,T L r° RD Warrikoton of Cuim, Lord Atkin, 

• : sm J01,N ''Allis, and Sir Lancelot Sanderson. 
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deceased. The District Judge made 
but it was reversed on appeal to the 
Commissioner. 


a decree accordingly, 
Court of the Judicial 


The facts and the grounds of the decisions appear from the 
judgment of the Judicial Committee. 

D)28. Dec. 3. 4. Dc Gruyther K.C. and Parikli for the 
appellant. 


Dunne K .(. and It. Wallach for the respondents. 

As to the presumption arising from acknowledgments 
reference was made to Fuzeehim v. Abdool Wahed(l); Sadik 
Ifusain Khan v. Hashim Ah Khan {2); Imanibandi v. 
Mutsaddi(Z); Habibur Rahman Chowdhury v. Alt of Ali 
(howdhury (4); Ameer Ali, Mahommedan Law, 3rd ed., 
\ol. ii., ]>. 255, and Wilsons Anglo-Muhammadan Law, 
ss. 84, 85; and as to the observation of parda in the North- 
West Provinces to Jamil-ud-din v. Abdul Majeed.( 5) 

March 7. The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a decree of the 
Judicial Commissioner tor the North-West Frontier Province 
dated January 24, 1927, which set aside a decree dated 
April 14, 1925, of the Court of the District Judge, Kohat. 
The District Judge had decreed that the appellant is the 
legitimate son of one Khan Sahib Khushdil Khan. The 
Judicial Commissioner reversed this judgment and dismissed 
the plaintiff’s suit. 


The plaintiff was born in 190G. It is not disputed that lie 
is the son of Khushdil Khan by Musammat Babo. Various 
questions were raised in the case, but the only point remaining 
for determination in thus appeal is whether the appellant is 
the legitimate son of Khushdil Khan, that depending upon 
whether Khushdil and Musammat Babo were married persons. 

In August and September, 1923, Khushdil had serious 
attacks of illness, accompanied by paralysis and aphasia. 
While still suffering from these diseases he, on April 2, 1924, 


(1) (18(58) 10 S.W.R. 469, 474. (3) (1918) L.R. 45 I.A. 73, 82. 

(2) 0916) L.R. 43 I.A. 212, 231. (4) (1921) L.R. 48 I.A. 114. 

(5) (1915) 13 A11.L..T. 301. 
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executed a deed of gift by, as was alleged, making his thumb 
impression upon the deed after the provisions thereof had 
been carefully explained to and assented to by him. This 
part of the case drops out, both Courts below having con¬ 
curred in finding that Khushdil was proved to have been 
mentally incapable of understanding the deed on account of 
his illness, and that the deed was therefore invalid. 

The remaining part of the suit, however, is head 1 of the 
plaint, which asks the Court to pronounce a declaratory 
decree “ that plaintiff is the lawful son of the said Khan 
Sahib Khushdil Khan,” and upon this the Courts below have 
•differed. If the plaintiff is the lawful son he is the sole male 
heir of Khushdil and the property rights in the deceased's 
estate would he regulated accordingly. 

The question whether Khushdil and Musammat Babo 

were married is one of fact, and as such was investigated and 

has been summarized with the utmost care by the District 

Judge. A most important part of the ease attempted to be 

made by the respondents was that such a marrirgc was 

legally impossible, because at the time of the marriage, and 

the birth of the appellant, the lady -was already married to 

one Ilyas. The respondents plead that “her husband Ilyas 

died six or seven years ago and she was bound to him by 

nikah up to that time.” Had this been established it would, 

of. course, have been a complete answer to the appellant’s 

suit. Both Courts below, however, have agreed that there 

was no such marriage, and that the body of evidence produced 

to that effect is altogether untrustworthy. As the District 

Judge puts it, “the story that Ilyas was married to Musammat 
Babo is fictitious.” 


mat remains accordingly is of a limited scope. But it 
must be observed that the witnesses denying the marriage 
of Musammat Babo with Khushdil are very largely the same 
persons who aliege the fictitious story of her marriage with 
nyas. Tins circumstance does not seem to have had attached to 
it by the Judicial Commissioner the weight which was its due. 

It is unnecessary for the Board to recapitulate in detail 
the evidence given in the ease. They are satisfied that the 
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conclusion upon that evidence, oral and documentary and 
taken as a whole, by the District Judge, was sound. 

"as there a nikah ceremony? It is in evidence that it 
was solemnized by Imam, who is one of the witnesses: a 
cousin of the bride, now dead, acted as padar vakil, that is 
agent tor the bride. Two others who acted as the required 
witnesses arc also dead. Three other persons have given 
evidence in support of the marriage. It is possible to 
criticize with much effect such oral evidence, but. fortunately 
the case docs not stand upon this alone. The life history 
ol' the parties has to be considered. 


Upon that there can be no doubt that Khushdil, the father, 
acknowledged Mohabbat Ali Khan, the plaintiff, as his son, 
and this in circumstances which were clearly equivalent to 
an affirmation that he was a legitimate son. Shortly after 
the boy’s birth, namely, in August, 11)06, Khushdil Khan 
stated on oath that he had got a son. This meant the 
appellant, who was his only son at the time. Further, the 
son and his mother lived in family with Khushdil, and 
continued to do so from his birth in 1006 to the date of 
Khushdil s death in 1025. The circumstances of the family 
were these. Before the marriage to Musammat Babo, 
Khushdil Khan had already married thrice, but about the 
year 1003 only two of his wives were alive. By one of these 
wives lie had one daughter. There were also bom to him 
two sons by another of his wives, but they died before 1004, 
and he had only a daughter alive. As the Judicial Com¬ 
missioner says in his judgment: “It seemed unlikely that 
he would beget a son from any of his existing wives, and in a 
desire to have male offspring he may well, argues counsel 
for plaintiff, have turned to a maidservant of his own house¬ 
hold in the hope of obtaining it; there would, therefore, 
have been nothing unnatural in a marriage between the two." 

The argument, the learned Commissioner thinks, is far 
from convincing, and he refers to a certain view which 
he entertains as to the practice of other members of 
the family than Khushdil. To that allusion will be 
subsequently made. 
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These being the domestic facts, it is not questioned that 
the appellant and his mother lived continuously in the 
deceased’s house, and the appellant was brought up as one 
of his family. 



1929 


MOHABBAT 

AU Khan 
v. 


One fact in particular may be alluded to. When the boy Mahomed 
reached school age a notable circumstance is that Khushdil khan. 
signed an application to the Headmaster, Government. High 
School, Kohat, saying: "I request you to kindly admit 
mv son Mohabbat Ali in the school. The necessary 
information is given on reverse (below). I herewith produce 
the School Leaving Certificate. I hereby declare that he has 
not been admitted so far in any recognized school.” The 
appended information includes the following: “Date of birth 
—1st January, 1906. Father’s name—Khushdil Khan, Rais, 

Kohat. Caste or tribe—Mussalman, Afghan, Izzat Khel.” 

This is signed by Khushdil in his own hand, giving the 
particulars of his own son and his own tribe, the date being 
April 11, 1919. Two years later a leaving certificate is given 
that “Mohabbat Ali Khan, son of Khan Sahib Khushdil 
Khan, attended the Government High School, Kohat District, 
from April 11, 1919, to April 2, 1921.” This certificate was 
applied for by Taj Mohammad Khan, a cousin of Khushdil, 
and in the application lie referred to the appellant as “my 
brother’s son, Mohabbat Ali Khan.” 


Further, a number of transactions relating to land, and in 
revenue records, appear from documents produced, in which 
the appellant is described by Khushdil and his relatives and 
others as “Khushdil’s son.” The documents have been 
produced, and they are referred to in detail in the judgment 
of the District Judge; it is sufficient to say that they appear 
to demonstrate with clearness both the sonship and the 
"legitimacy of the appellant. The father took much interest 
in his upbringing, and there are letters between both the 
father and the son on the one hand, and other members of 
the family on the other, showing that the interest in his 
upbringing and education was shared by these relations. 
Throughout the transactions and correspondence referred to, 
no suggestion of any kind appears to the effect that Mohabbat 
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J. C. was illegitimate. The entile body of facts is confirmatory 
!9 2 9 of his legitimacy. 

mohabb.at T* 10 * a ' v applicable to such a case is quite settled As 
ali Kham Dr. Lushington, delivering the judgment of the Board, 

Ibra° MED ° b ‘! elVed in Kha ? ah Hidaynt Oollah v. Rai Jan Khartum (1); 
Khan. N “ Where a child has been bom to a father, of a mother where 
there has been not a mere casual concubinage, but a more 
permanent connection, and where there is no insurmountable 
obstacle to such a marriage, then, according to the Mahomedan 

law. the presumption is in favour of such marriage having 
taken place.” 


According to Sir R. K. Wilson’s Digest of Anglo- 
Muhammadan Law, s. 84: “In all cases in which marriage 
may be presumed by co-habitation, combined with other 
circumstances for the purpose of conferring upon the woman 
the status of a wife, it may also be presumed for the purposes 
of establishing paternity.” Sect. 85 may be also quoted: 
“If a man Jias acknowledged another as his legitimate child 
the presumption of paternity arising therefrom can only be 
rebutted by (to confine the instances to the one relevant) 

. . . . {(1) proof that the mother of the acknowledgee could 
not possibly have been the lawful wife of the acknowledger at 
any time when the acknowledger could have been begotten.” - 
Evidence upon this last head was, as already mentioned, 
admitted under the allegation that the appellant’s mother 
was married to Ilyas, but proof of the allegation complete^' 
failed. 


The present case accordingly is one of an acknowledgment 
by the father, an acknowledgment which involves the 
assertion that he, the father Khushdil, was married to 
Musammat Babo, the appellant’s mother. Such acknowledg¬ 
ment undoubtedly raises a presumption in favour of the 
marriage and of the legitimacy. 

The presumption is no doubt rebuttable, and if there is 
proof aliunde on the subject to the effect that there was no 
such marriage in fact, the same position is reached as 
if no such marriage had been possible. A recent instance of 

(1) (1844) 3 Moo. I.A. 295, 318. 
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positive disproof of the marriage was Habibur Rahman J.C. 

Chowdhunj v. AUaf Ali Chowdhury.(l) As Lord Dunedin l92 9 

put it: “Such acknowledgment in face of the fact that there MOHABBAX 
was no marriage is of no avail,” and the general law was au Khan 
summed up in the same judgment as follows: “A claimant Mah omed 
son who has in his favour a good acknowledgment of legitimacy *khan. M 

is in this position: the marriage will he held proved and his - 

legitimacy established unless the marriage is disproved. 

Until the claimant establishes his acknowledgment the onus 
is on him to prove a marriage. Once he establishes an 
acknowledgment, the onus is on those who deny a marriage 
to negative it in fact.” 

It would accordingly appear clear that it rests upon the 
respondents in this case to establish that there was no 
marriage. 

It might not be considered necessary to enter into any 
question of presumption of proof, as their Lordships find 
themselves in agreement with the District Judge to the 
effect that the marriage is proved; and they do so on a broad 
induction of the oral and documentary evidence as a whole. 


But their Lordships think it expedient to deal with the 
reasons which have induced the Judicial Commissioner to 
differ from the District Judge. He correctly says: “The 
law presumes in favour of marriage and against concubinage 
when a man and a woman have cohabited continuously for 


a number of years. There is ample authority for this position, 
which will be found cited in a ruling of the Lahore High Court : 
Indar Singh v. Tliakar Singh.(2)" He then proceeds as 
follows: “The strength of the presumption, however, will 
obviously vary according to the circumstances of each 
particular case, and the habits of the Izzat Khel clan in the 
matter of concubinage with maidservants and slave girls 
can scarcely be described as normal. We know of four 
certified cases of sons born of slave girls (kanizakzadas). 

leso are- It is on the record, or has been held bv the 

Courts, tliat Mawaz was the only one of these four whose 
father entered into a lawful marriage with his mother. The 

(1) L.R. 48 I.A. 114, 120, 121. (2) (1921) I.L.R. 2 Lai,. 207. 
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J.c. Other three were the offspring of concubines outside wedlock 
1929 The names of other kanizakzadas have been mentioned; so 

Mohabbat 1 * Mt , * u ‘ u ‘ are at l eaf *t four and probably several more of such 

Ali Khan cases amongst the immediate descendants of Sher Ali Khan. 

Mahomed le > ,he family with which we are now concerned The 
k K ha H n M in favour of legitimacy arising from continuous 

- cohabitation over a period of years is one which is based on 

public policy, and in the case of Muhammadans, no doubt, 
on the well known doctrine of Muhammadan law, which 
abhors bastardy. In a family like the present, however, 
which pays scant regard to the matrimonial tie in the begetting 
ol children Irom women of low caste, the presumption, in my 
opinion, must he so small as to be practically negligible. It 
might operate as a factor to turn the scale where the evidence 
for and against a marriage is equal, but it is not sufficient to 
transfer from a claimant son some obligation to prove his own 
legitimacy. So the burden of proof may lie regarded as being* 
equally distributed over the parties.” 


The Board think it right to say at once that it can give no 
countenance to the doctrine here set forth. It amounts to 
this, that the proof as to whether there was a marriage 
between two parties is to include a consideration of the 
character and conduct of various relatives; an estimate 
is to be fomied as to whether on the whole these relatives 
prefer the tie of concubinage to that of marriage. The 
suggestion further appears to lie: that the facts of the 
particular case, in which evidence is given pro and contra 
bearing upon the issue of marriage, are not. to be regulated 
by the well known presumptions of law, but that these- 
presumptions are to be wiped out by reason of the conduct 
and mode of life and predilections of other persons. Each 
ease of each of these relatives would have required to be 
separately investigated on its own merits: without that, the 
way is opened for family gossip on a wide scale, prompted 
by motives unknown and knowledge untested. 

A further suggestion of which their Lordships cannot 
approve appeal's to amount to this: that a court of law on 
evidence such as is given here would pronounce a view to 
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•the effect that there was a elan proclivity towards concubinage 
rather than marriage, and therefore that, marriage and the 
legal presumptions in favour of it. cannot he sustained. 

Theii* Lordships think it. right further to say that the 
evidence on this subject should not have been allowed by the 
District Judge. He attached no weight to it himself, but it 
war not only without weight, it was without, competence. 
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It remains to be added that undoubted difficulty arises in 
the case on account of the fact that the mother of the 
appellant was not a parda-nishin lady. The other wives 
lived behind the parda according to the well known 
Mahomcdan habit. They were strict Mahomedans, young 
persons brought from Afghanistan. The third wife, Musammat- 
Babo, had been in fact a. maidservant md housekeeper in 
the household of the deceased. 'When the. marriage took 
plaeo she continued her duties in the household and was not 
parda-nishin. Even if that had involved or recognized a 
lack or disregard of social status, these things were essentially 
matters for herself and her husband to consider. But it is 
no part of the law of India that to have lived. and to remain 
behind the parda is a necessary part of a lady's legal marriage 
or a conclusive evidential fact. It is a circumstance to lie 
considered when the fact of the marriage is in issue. But. 
that issue is to be determined on a broad conspectus of the 
whole situation, including of course the parda item. In the 
present ease, it is by no means sufficient to interfere either 
with the presumptions of law or the balance of the proof of 


The., Lordships mil humbly advise His Majesty to allow 

tho 3 " ,e jud8mcn t of U>e District Judge • 

costs of the case from that date, that is to say in the 

appeal to the Judicial Commissioner and to His M l 

Council, to paid by the respondents 

Solicitors for appellant: T. L. Wilson <t- Co. 
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AND 

AVA, 12L 

COLLECTOR OF RANGOON 


[AND CONNECTED APPEAL.] 


Respondent. 


ON APPEAL FROM TIIE HIGH COURT AT RANGOON. 


Land Acquisition—Declara+im of intended Acquisition—Later Declaration 
cancelling first Declaration—Land referred to in both Declarations— 
Date at which Compensation to be Calculable—Land Acquisition Act 
(/. of 181*4), 55. 6, 23. 

The local Government published under s. 6 of the Land Acquisition Act, 
1804, a declaration that land belonging to the appellants respectively and 
land belonging to other persons were required for public purposes. Five 
months later the Government published another declaration for tho 
,-* acquisition of the appellants’ landb only; the declaration stated that 
,.*.the earlier declaration was thereby cancelled: — 

.'Held, that having regard to s. 23, subs. 1, of the Land Acquisition 
Act, 1894, the compensation should have been based upon the value- 
of the land at the date of the publication of the later declaration. 

• 0 

Decree* of tho High Court reversed. 

4 • * 

# 

"Consolidated Appeals (No. 106 of 1927) from a decree of 
the High Court (February 1 , 1926) modifying two decrees of 
that Court, in its original jurisdiction. 

The decrees appealed f>om were made in appeals from 
decrees or order in two references under s. 19 of the Land 
Acquisition Act, 1894. 

Ti e only question of principle which arose was as to the 
date upon which the market, value was to be considered.. 
having regard to the fact that the Government had published 
in October, 1923, a declaration of its intention to acquire the 
appellants’ land, which cancelled a declaration of May, 1923, 
referring to the appellants' land and to certain other land. 

The High Court, on appeal (Rutledge C.J. and Maung Ba J.), 
held that the material date for consideration was that of 
the earlier notification, since in their view that notification 
practically remained good so far as the plots in question 
were concerned. 


/ 


* Present Viscount Dunedin, Lord Carson, and Sir Charles Saroant. 
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1929. Feb. 12. Samuel Moses for the appellants. j c 

Sir George Lowndes K.C. and E.B. Itaik-fs for the respondent. 1929 

Reference was made to the Land Acquisition Act, 1894, maSin 

ss. 6, 23, 48. v. 

collector 

The judgment of their Lordships was delivered by of 

Rangoon. 

Viscount Duxedlv. This is an appeal from the High - 

Court of Judicature at Rangoon, in a cave in which they 
have altered the finding of the judge of the High Court of 
the original side in a land acquisition case. 

The Government on May 31, 1922, had published a declara¬ 
tion under s. 6 of the Land Acquisition Act, 1894, that tl 
appellants’ land was required for a public purpose, and that 
declaration included, besides the land which they desi 
take from the appellants, certain land belonging to 
people. The Government seemingly changed their 
about requiring the land of the other people, and accordfc 1 ”*^ ^ 
on October 6, 1923, they published another declaration ul 
s. 6, specifying the same land belonging to them, but^t v 

same time, announcing that the former declarati^ 
cancelled. 

The matter went before the Collector, and he gave a 
award, to which their Lordships need make no 
allusion. An appeal was taken to a judge of the High 
and that judge made an award by which he awarded rIg 
per acre in respect of one plot and Rs.3800 per acre 
respect of another plot. Appeal and cross-appeal were taken 
to the Appellate Court, and the Appellate Court altered that 
.'..dsment replacing the figure of Ra.6500 per acre by a figure 

per aerc - ^Placing the figure of Rs.3800 per 
fere by a figure of Rs.2750 per acre. ' 1 

The Appellate Court, in considering the sales upon which 
hey based the,r judgment, after mentioning the two notifi a 

w ^fth Lordsh r . have ^ - 

sa.d. Though the word ‘cancelled’ was used to mean 
that the first notification was either superseded or j 

n ,“»—>• «-*sr3, iTt 

these two plots of Maung Ba Kvaw and Ma 
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bo m our opinion the market value at the date of the publica¬ 
tion of the first notification should he the market value to 
be considered.” 

Their Lordships are unable to take that view, because it is 

absolutely in the teeth of s. 23, sub*. I (1.), of the Land 

Acquisition Act, 1894, which says that, in determining the 

amount of compensation to be awarded, the Court shall take 

into consideration “the market value of land at the date 

ot the publication of the declaration relating thereto 
under s. 6.” 


Now, it is perfectly certain that the only notification which 
gave right to take this land was the second notification, and 
therefore that date must be the date taken. That really 
vitiates the judgment of the Appellate Court. It is apparent 
from the figures that all this land was galloping upwards in 
Milue, and in particular, that sales were proved, after the 
date of the first notification, but before the date of the second, 
which showed a highly increased value, and that it was in 
considering those sales, as well as the former sales, that the 
learned judge of first instance came to the result that he did. 
Their Lordships are therefore clearly of opinion that the 
judgment of the Appellate Court cannot stand, and that, as 
there seems nothing to l>c said against the judgment of the 
judge of first instance, that must be reverted to. 


Their Lordships will humbly advise His Majesty accord¬ 
ingly to allow the appeal, to set aside the decree of the High 
Court in its appellate jurisdiction with costs, and to restore 
the judgment of the first judge. The appellants will have the 
costs of this appeal. 

Solicitors for appellants: T. L. Wilson & Co. 

. Solicitor for respondent: Sanderson, Lee & Co. 
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Respondents, 


[AND CONNECTED APPEALS.] 

ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSIONER OF OUDH. 


Mahomedan Law — Gift—Construction of Deed—Gift of Life Interest. 

A Sunni Mahomedan of the Hanafi school executed a deed gating 
that ho had made a gift without consideration of his entire property 
to his wife, subject to the condition that she should remain in possession 
of a share worth Re.5000 with full power to alienate it, and that as to 
the rest, worth Ro. 10,000, she should not have power to alienate but 
should remain in possession for her lifetime, and that after the donee’s 
death the entire property gifted away should revert to named collaterals. 
Upon the death of the donee her brother claimed the whole property 
as her heir. He contended that the intention shown by the deed 
was to make a gift of the whole property itself subject to a restrictive 
condition, and that under Mahomedan law the gift w&fe valid, but the 
condition void: — 

Held, that upon the true construction of the deed the subject-matter 
of the gift was a life estate in the whole property together with a power 
to alienate a third part, and that accordingly the suit failed; it was 
not necessary to consider whether a gift of a life estate was valid in 

Mahomedan law, because if it was not the suit equally failed. 

Decree of the Court of the Judicial Commissioner affirmed. 

Consolidated Appeal (No. 125 of 1926) from two decrees 

of the Court of the Judicial Commissioner (December 2, 

1924) varying a decree of the Subordinate Judge of Bara 

Banki. 

The main questions for determination on the appeal related 

to the construction and legal effect of a deed of gift dated 

January 17, 1894, executed by a Sunni Mahomedan in favour 
of his wife. 

The terms of the deed and the facts of the ease appear 
from the judgment of the Judicial Committee. 

*v7?Jrr LoRD ShMv> Lord Atdn » and Sir Lancelot Sanderson. 
VoL LVL 

Q 
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Both parties to the suit appealed. The learned Judicial 
Commissioners differed on the question whether there had 
been a sufficient delivery of possession; they agreed in 
holding that the intention of the donor was to give a life 
interest, but they differed as to the validity of such a gift 
under Mahomedan law. As, however, they agreed that the 
donee had no heritable interest in the property, the plaintiff's 
appeal was dismissed and the defendants’ appeal allowed. 

The plaintiff subsequently applied for a review, contending 
that in any ease the donee was entitled to one-fourth of her 
husband’s property, and that that share devolved upon the 
plaintiff as her sole heir. The application was dismissed on 
the ground that the claim had not been made in the plaint. 

1029. Feb. 4, 5. S. Hyam for the appellant. The deed by 
its express terms purported to be a gift of the corpus of the 
property subject to conditions inconsistent with complete 
ownership. The effect in Mahomedan law is that the gift 
was valid but the conditions void: Ameer Ali’s Mahommedan 
Law, 4th ed., pp. 133. 134: Wilsons Anglo-Muhammadan 

Law. para 313. The deed cannot be read as intending to 
create an ariat. or loan for use, which involves no transfer 
of ownership. A Sunni Mahomedan cannot validly make a 
gift of a life interest in property: Hamilton’s Hedaya, p. 489; 
Humeeda v. Budlun(l); Suleman Kadr v. Dnrab Ali Khan(2); 
Mahommed Faxz Ahmed Khan v. Ghulam Ahmed Khan (3); 
Abdul Walid Khan v. Nuran Bibi(A ); Vines Chunder Sircar v. 
Zahoor Fatima(o); Banoo Begum v. Mir Abed Alt.(6) A 
Mahomedan can create a life interest by contract, but it was 

(1) (1872) 17 S.W.R. 525. (4) (1385) L.R. 12 LA. M. 

(2) (1881) LR. 8 I.A. 117,122. (5) (1889) LR. 17 LA. 201. 

(3) (1881) L.R.8I.A.25. (6) (1907) LLR. 32 Bom. 172. 


The Subordinate Judge held that there had been a delivery 

of possession to satisfy Mahomedan law, the donor having 

managed the properties as agent for the donee. He 

construed the deed as giving the donee an absolute estate in 

one-thiixl of the property, but not more than a life estate in 
the rest. 
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not established that the deed was the result of an arrangement 
.among the family. 

* 

[Their Lordships intimated that they were satisfied priina 
facie that there had been a delivery of possession in accordance 
with Mahomedan law.] 

Dube for the respondents. The deed should be liberally 
construed so as to give effect to the real intention disclosed: 
H unoomanpersaud’s Case. (1) Both judges in the Appellate 
Court were of opinion that the intention was to give a life 
estate in the whole property. Upon the true construction 
of the deed the subject-matter was a life estate, not the 
property itself subject to condition. Consequently, the 
Mahomedan law as to gifts with a restrictive condition does 
not affect the matter. Upon that construction there was 
not what the Hedaya terms a -4 retract ion." Judgments of 
the Privy Council do not preclude a life estate being the 
subject of a gift by a Mahomedan: Umjad Ally Khan v. 
Mohunulee (2); Mo}uiniv\ad Abdul Ghani v. Fakir Jahan 
Begum. (3) In Banoo Begum v. Mir Abed Ali (4) Sir Lawrence 
Jenkins, in holding that among Shias a life interest can be 
created, pointed out that the judgment of the Board in 
Humceda v. Budlun (5) had not discarded the possibility of 
such a transaction among Mahomedans. The creation with¬ 
out consideration of a life estate by a Mahomedan was 
supported as an ariat in Mumtaz-un-nissa v. Tufail Ahmad (6), 
as explained in In re Khalil Ahmad. (7) If the gift was of a 
life estate but such a gift Ls invalid in Mahomedan law the 
plaintiff has no cause of action. 


).c: 

1M9 

Amjaii 

Khan 

v. 

ASHRAF 

Khan. 


Ilyam in reply. The statement by the Board in 
Ilumeeda v. Budlun (5) that the creation of a life estate 
“does not seem to be consistent with Mahomedan law” is 
relied on as a reason for construing the present deed as 
being what its language states-namely, “ a gift of the entire 
property subject to the condition” expressed. 


(1) (1856) 6 Moo. LA. 393, 411. 

(2) (1867) 11 Moo. I.A. 517. 

(3) (1922) L.B. 49 I.A. 195, 209. 

(4) (1907) I.L.R. 32 B. 172, 176. 


rJ 5 ) J.! 872) 17 S WR (Civ. Rul.) 

o&o, 537. 

..(0) (1905) LL.B. 28 A. 264. 

(7) (1908) I.L.R. 30 A. 309. 
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1* t'l>. 26. Tlu* judgment of their Lordships was delivered by 
Sl,{ Lancelot Sanderson. This is an apply by Amjad 
Khan, son of Salar Khan, wjio was the original plaintiff 
in the suit, against two decrees of the Court of the Judicial 
Commissioner of Oudh, dated December 15, 1924. The suit 
was brought by Salar Khan to recover possession of certain 
properties specified in the plaint, and mesne profits. The title 
of Amjad Khan rhereinafter called “the plaintiff”) to two 
specific plots purchased by Musammat Waziran has been 
declared by both the Courts in India, and no question with 
regard to these plots arises in this appeal. 

The dispute relates to proprietary shares in eleven villages; 
the shares belonged to one Ghulam Murtaza Khan. 

It. was alleged on behalf of the plaintiff that Ghulam Murtaza 
Khan made a gift of the said shares to his wife, Musammat 
Waziran, by a registered deed dated January 17, 1905, and 
put her in possession of the property, which was the subject 
ot the gift; that Ghulam Murtaza Khan died on February 6, 
1906, and his wife died on November 18, 1909, leaving her 
brother Salar Khan, the father of the appellant, her sole 
heir ; and that on the death of Salar Khan the plaintiff 
tTppellant became entitled to the property in question. 

The first two defendants are the nephews of Ghulam 
Murtaza Khan, who, it was alleged, took possession of the 
properties in suit on the death of Musammat Waziran; the 
other defendants arc transferees from the. first two defendants. 

The learned Subordinate Judge, who tried the suit, came 
to the conclusion that the above mentioned deed of January 17, 
1905, was in the nature of a family settlement, that Ghulam 
Murtaza Khan gave to his wife one-third of the property 
absolutely and a life estate only in two-thirds of the property 
which on his death was to revert to his heirs; and Jie made 
a dccicc accordingly. 

The plaintiff appealed to the Court of the Judicial 
Commissioner of Oudh; the defendants Ashraf Khan, Basharat 
Khan and Nisar Ali Khan also filed an appeal. 

The two appeals were heard at the same time. The learned 
Judicial Commissioners, though differing as to the reasons. 
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agreed as to the conclusion, and directed on December 15, 
1924, that the plaintiffs’ appeal should he dismissed, that the 
defendants’ appeal should be allowed and that the plaintiffs 
suit should be dismissed except in respect of plots 397 and 618, 
which should be shown as having been decreed to the plaintiff. 
The two last mentioned plots arc those as to which no dispute 
arises in this appeal. 

On January 18, 1894, Clhulam Murtaza Khan made a 

will, mid on the same day executed what was called an 
agreement, by which he made a declaration that he would 
remain in possession of the properties comprised in the will 
as long as he lived, but that he should not have power to 
alienate the same. 

On January 17, 1905. (lliulam Murtaza Khan executed 

the deed, on which the decision of this case depends; the 
terms thereof are as follows:— 


J.C. 

1929 

AMJAO 

Khan 


Asuraf 

Khan, 


“ I am Ghulam Murtaza Khan son of Sarfaraz Khan, 
caste Bhatti, resident.and Zemindar of Muhi-ud-dinpur, hamlet 
of village Jamoli, pargana Mawai Maholara, tahsil Ram 
Sanehighat,. district Bara Banki. 

“ ‘Whereas I am co-sharer of the following shares in the 
village comprised in Taluqa Mawai, in the above pargana 
and district, at present valued at Rs.15,000. Whereas I am in 
possession and occupation of the same and whereas in respect 
of the same I have already executed a will and an agreement 
dated January 18, 1894, but as I want to avoid any difficulty 
to my wife in obtaining possession over the willed property 
after me, I, therefore, by means of this document, have made 
a gift without consideration of my entire property detailed 
below with all external and internal nights and without the 
exception of any right or part, to my wife Musammat Waziran, 
resident of Muhi-ud-dinpur hamlet of village Jamoli, in the 
above pargana and district, subject to the condition that, 
out of the entire property mentioned in the deed of gift she 
shall remain in possession of shares worth Rs.5000 with 
power to make at her pleasure any sort of alienation like 
mortgage, sale or gift in respect thereof and that, as to the 
rest, worth Rs.10,000, she shall not possess anv power of 
28 
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alienation but she shall remain in possession thereof for life¬ 
time. After the death of the donee the entire property gifted 
away by this document shall revert to the donor’s collaterals, 
viz. Ashraf Khan, Basharat Khan and their heirs in 
equal shares, and those heirs of mine shall become owners 
with full proprietary powers, and the own heirs of the donee 
lady shall not inherit the same and the donee and my afore¬ 
said heirs have accordingly agreed and consented to this. 
I have put the lady donee in possession of the property gifted 
to her, and therefore from to-day I have ceased to possess 
any right or claim in respect of the gifted property, and 
my wife, Musammat Waziran, from to-day became owner 
and possessor of the aforesaid property in accordance with 
the terms ot this deed. As to shares worth Rs.5000, gifted 
to the said lady, she has power to choose the same from any 
' illage she likes, or if she likes, she can take shares worth 
Rs.oOOO from all the villages. 


“ Wherefore these few presents by way of a deed of gift 
have been executed, and got registered with the consent 
of the reversioners, viz. Ashraft Khan and Bashrat 
Khan, so that it serves as an authority and be of use in time 
of need.” 


An issue was raised in the trial Court whether Ghulam 
Murtaza Khan was a Hanafi Mussulman or whether he 
belonged to the Shia sect. The learned Subordinate Judge 
held that Ghulam Murtaza Khan was a Hanafi Mussulman 
and did not belong to the Shia sect. 

It appears from the judgment of Mr. Ashworth, one of 
the learned Judicial Commissioners who heard the appeal, 
that the decision of the learned Subordinate Judge on this 
issue had been impugned in one of the grounds of appeal 
presented by the defendants, but that the ground had not 
been pressed, and the appeal was decided upon the basis 
that the Mahomedan law applicable was the Hanafi law and 
not the Shia law. 

In order therefore to constitute a valid gift inter vivos 
under the Mahomedan law applicable to this case, three 
conditions are necessary: (1.) Manifestation of the wish 
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to give on the part of the donor. (2.) The acceptance of the 
donee, either impliedly or expressly. (3.) The taking possession 
of the subject-matter of the gift by the donee, either actually 
or constructively: see Mohammad Abdul Ghani v. Fakii 
Johan Begam.(l) 

The main argument on the hearing of the appeal related to 
the question of what was the subject-matter of the gift by 
Ghulam Murtaza Khan. This depends upon the construction 
of the deed of January 17, 1905. 

It was argued on behalf of the plaintiff appellant that by 
the deed Ghulam Murtaza Khan transferred the corpus of 
the property therein specified to his wife without any reserva¬ 
tion, but subject to certain conditions of enjoyment; that 
if the said conditions were inconsistent with the transfer 
of an absolute interest in the property, the Mahomedan 
law applicable to this case would give effect to the transfer, 
and would not give effect to the conditions; and that the 
deed coupled with possession given to the donee constituted a 
good and valid gift of all the property comprised in the deed. ' 

On the other hand it was argued on behalf of the defendant 
respondents that by the deed Musammat Waziran acquired 
merely a life interest in the property comprised therein, that 
such interest ceased on her death in 1909, and that inasmuch 
as the plaintiff’s only claim to the property was as heir of 
Musammat Waziran, he had no title thereto. 

The principle on which the plaintiff relied was that where 
it is clear that the intention of the donor is to make a gift 
to the donee of the corpus of the property comprised in the 
gift, and there is a condition attached that the donee should 
take a limited interest or should take it for life, under the 
Hanafi law the condition would be void and there would be 
a complete and absolute gift of the property: in other words, 
it was argued that if a gift of tangible property is made subject 
to a condition inconsistent with full ownership On the part 
of the donee of the thing given, the gift is valid, but the 
condition void: see Wilson’s Digest of Anglo-Muhammadan 
Law, 1908 ed., para. 313..' 

(1) (1922) LJt. 49 LA. 195, 209. 
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Among other authorities reliance was placed by the 
learned counsel for the plaintiff appellant upon Humeeda v 

\ dluH (1) ’ tor the P Uf P 08 e of showing that the creation of 
a life estate by means of a gift inter vivos does not seem to 
?e consistent with Mahomedan usage. It was held by the 
Judicial Committee that there ought to be very clear proof 

Ot so unusual a transaction, and that in that case there was no 
such proof. 


It should be noted that the facts of the cited case differ 

materially from the case now under consideration, inasmuch 

as m the present case there is before the Board the formal 

deed of gift, upon the true construction of which the decision 
must depend. 

Other authorities were referred to during the course of 
flic argument, but in their Lordships’ opinion it is • not 
necessary to refer to them in detail, for the reason that the 
above mentioned principles were not disputed by the learned 
counsel for the defendant respondents: their case was based 
on the argument that the subject-matter of the gift in the 
deed of January 17. 1905, was a life interest only in the 
property and that it was not a gift to the wife of an absolute 
interest in the property with an inconsistent condition. 

The material question then is what is the true construction 
ot the deed. The intention of the donor is to be ascertained 
b.' reading the terms of the deed as a whole, and giving to 
them the natural meaning of the language used. 

Their Lordships, basing their decision on the terms of 
the deed, are of opinion that the conclusion arrived at by the 
learned Judicial Commissioner, Mr. Wazir Hasan, on this 
Part of the case is correct, and that Musammat Waziran 
acquired merely a life interest in the property under the deed 
ot January 17, 1905, together with a power of alienation 
over one-third of the property. 

The donor by the terms of the deed purported to make 
a gift without consideration to his wife of the entire property 
detailed therein: he divided the property into two parts, 
one-third and two-thirds, with a view to giving his wife a 


(1) 17 S.W.R. (Civ. Rul.) 525. 
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power to alienate the one-third of the property or any part 
thereof by way of mortgage, sale or gift. The words used 
in connection with the power of alienation point to the donor 
contemplating a possible alienation by his wife during he* 
lifetime of the one-third or part thereof. It was further 
povided that after the death of the donee “ the entire 
property gifted away by this document ” should revert to 
the donor's collaterals named therein. 

It is to be noted that the provision as to reversion is not 
limited to the two-thirds over which the wife was to have 
no power of alienation, but is related to the “ entire property 
gifted away by this document.” The “ entire property” 
was to revert to the collaterals, but it would, of course, be 
subject to any mortgage, sale or gift which the wife had 
power to make during her lifetime in respect of the one-third 
part of the property mentioned in the deed. 

Reading the deed of January 17, 1905, as a whole and 
giving effect to all the terns thereof, their Lordships are of 
opinion that it does afford clear proof that the donor intended 
to make and did make a gift to his wife of a life interest only 
in the entire property comprised in the deed together with 
the above mentioned power of alienation in respect of pne- 
third of the property. 

It was, however, further argued on behalf of the plaintiff 
that under Mahomedan law, which is applicable to this case. 
i\ transfer of a life estate could not be made'by means of a 
gift: in other words, it was argued that under the said law 
there could not be a transfer of any interest. in property by 
way of gift inter vivos except an absolute interest. 

In the.r Lordships’ opinion, it is not necessary to express 
any opinion on the last mentioned argument, because in view 
of the construction of the deed which their Lordships have 
adopted, the plaintiff appellant is on the horns of a dilemma. 
If the interest acquired by Musammat Waairan was of a life 
estate only, and if such an interest can be acquired under 
Mahomedan law by way of gift, that interest came to an 
end on the death of Musammat Waairan, and the plaintiff 
claiming as her heir has no title to the property. On the other 
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!‘ and iC “ “ hel “ U » £ ‘ho plaintiff, undo.- the Hanafi 
" S “ ch “ l,m,tcd ,ntc ‘«‘ ns a life estate could not be trans 
.erred to Mussunmat Waziral. by way of gift inter vivos then 
Ilusammat Waa.ra.1 acquired no interest in the prope. 1 v 

under the deed of Januarv 17, 1905, and the plaintiff, claiming 
as her heir, can have no title to the property 


For the above mentioned reasons their Lordship 
opinion that the plaintiff appellant has no title to the 
which is now in dispute in this appeal. 


s are of 
property 


In view of this conclusion, it is not nccessarv for their 
Lordships to consider any of the other points raised in the 
appeal, as, for instance, the question whether there was 
deliver}' of possession, as to which the learned Judicial Com- 
imssioners came to different conclusions. Their Lordships 
therefore will humbly advise His Majesty that this appeal 
should be dimissed with costs. 


I poii a further application by the appellants on a point 
raised in reason 11 (1) of their case, their Lordships do not 
think it necessary to add anything; to the judgement. The 
point was made on an application for review in the Appellate 
Court, and it was held that it was not open to the appellants. 
Their Lordships see no reason for differing from the Appellate 
Court’s decision in this respect. 

Solicitors for appellant: Barrow , Rogers cO Ncvill. 

Solicitors for respondents: Watkins cf- Hunter. 

fl) This was a claim that if the deed was had in law the donee was 
entitled to a quarter share of her husband’s estate by inheritance, and that 
the appellant was heir thereto. 
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SECRETARY OF STATE FOR INDIA IN 
COUNCIL (Defendant) .... 


Respondent. 


j.c.* 

1929 

March 15. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Minerals—Unenfranchised Service Inam—Finding that Estate held under 
Grant from Zamindar—Second Appeal—Absence of Proof of Grant of 
Minerals—Code of Civil Procedure (Aot V. of 1908), ss. 100, 101. 

The owner, by a purchase in 1879, of twenty-seven villages in the 
Northern Ci rears claimed that he was entitled to the underlying minerals. 
The villages had formed part of an estate held by the vendor’s fore¬ 
fathers as mansabdars. In or about 1785 the mansabdar had been 
paying a fixed annual sum to a neighbouring zamindar, and was under 
an obligation to provide him with 700 peons. In 1802 the zamindari 
was permanently settled* the annual payment by the mansabdar being 
treated as among the assets upon which the peishcash was fixed. In 1847 
the Government acquired the zamindari, and in 1859 commuted the 
services for an annual'payment. There had been no enfranchisement of 
tho inam. The Subordinate Judge (on appeal from the Munsif) found 
that the estate was originally held under a grant from the zamindar 
subject to a fixed rent and an obligation to provide a military force. 
Upon appeal H was contended that the mansabdars had been 
independent chieftains and did not take under any grant: — 

Held, that the above contention was inadmissible, as there was 
evidence upon which the finding of the Subordinate Judge could have 
been based, and that it was therefore binding under the Code of Civil 
Procedure, 1908, in the second appeal; and na it was not established 
that the grant by tho zamindar included the minerals tho suit failed. 

Sashi Jih'jshan Misra v. Jyoii Prashad Singh Deo (1916) L.R 44 
l.A. 46 followed. 

Appeal (No. 72 of 1J)27) from a decree of the High Court 

(March 31, 1025) reversing a decree of the Subordinate Judge 

of Coeanada (December 12, 1921) affirming a decree of the 
District Munsiff. 



The appellant instituted a suit against the respondent 
Secretary of State claiming a declaration that he was entitled 
to the underground rights in certain villages in the Northern 
Ci rears; he claimed also a return of sums collected from his 


* Lon,, Shaw, Lori. Darling, Lord 

and 8m Lancelot Sanderson. 


Atkin, Lord Tomlin, 
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tenants as royalties and penalties on gravel and 
l>y them, and an injunction. 


stone raised 


Raja ok 

piitapur 

V. 

Secretary 
of State 
for 
India. 


TIk facts of the ease and the course of the proceedings in 
India are slated in the judgment of the Judicial Committee. 


The appeal to the High Court was finally heard by Phillips 
and ( Mgers JJ. The learned judges pointed out, that the 
High Court had already held that the villages had* not been 
enfranchised. It had been found that Totapalli was held 
as an inam burdened with sendee. By a series of decisions 
ot the Privy Council the onus was upon the plaintiff to show 
that the minerals were included in the grant, but there was 
no evidence that that was so. Nor was there anything in the 
judgment of the Privy Council in 1870 to support the view 
that the mansabdar was in the position of an independent 
chief. The suit was accordingly dismissed. 


lf»2M. Feb. 12, 14, 15, 18, 1 !). J)c Gru-yther K.C. and 
Nnnmmham for the appellant. The material before the 
Board as to the early history of the estates concerned shows 
that the holder of Totapalli was an independent chieftain 
owning all rights in the soil of the estate. Though Totapalli 
was subjugated by Peddapur and a tribute, in the form of 
services and an annual payment, was imposed the rights 
of mansabdar in the soil remained unaffected. He held 
independently of any grant; there is no indication that one 
was made. Upon the permanent settlement of Peddapur the 
annual tribute was naturally treated as an asset in fixing the 
peishcash, but that did not affect the title of the mansabdar 
to all the rights in the soil. The proceedings before the Board 
in the appeal of 1870(1) show that there was no creation 
ot a tenure under Peddapur, but a recognition of hereditary 
tight as zamindars. As the mansabdars did not hold under 
a grant the decision of the Board in Sashi Bhushan Misra v. 
■Jyoti P rash ad- Singh (2), and similar eases, do not apply. Nor 
lias Secretary of State for India v. Srinivasa Chariar (3) any- 
bearing upon the question now raised. 


(1) (1870) 13 Moo. LA. 333. (2) (1910) L.R. 44 I.A. 40. 

(3) (1920) L.R. 48 I.A. 50. 
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Dunne K.C. and Kenworthy Brown for the respondent. j c 
Tiie present contention is inconsistent with the finding of the ^9 
•Subordinate Judge that Totapalli was originally held under 
a grant from the zamindar of Peddapur. Under the. Code p ^pur 
of Civil Procedure, s. 100, the finding was binding in second v - 
appeal; it is also binding in this appeal: Durga Choudhrain v. o^sStT 
Jaivahir Singh Choudhri ( 1); Nafar Chandra Pal v. Sukur.( 2) jjg* 

Further, the finding was correct. If the mansabdar had —— 

been in the position now alleged he would have applied 
for a permanent settlement in 1802. By the annexation 
ony previously existing titles were nullified: Vajesingji v. 

Secretary of State for India, (3) As the effect of the permanent 
settlement Totapalli was a tenure held under Peddapur; 
the existence of a reversion is the test. Nothing which 
-afterwards occurred affected the subinfeudation. The failure 
<>f the plaintiff to prove that the minerals were granted to 

lZ,h m tal p° I"* BhUShan Mtin V - J,J0ti PrM 

t*gh. (4 ) ; Pa ^unath Roy Manvari v. Raja of Jheria (5) ■ 

Secretary 0 f State for India v. Srinivasa Chariar. ( 6 ) 

did"not 'ukT K( ‘ m rei>ly ‘ Thc pcrmanont settlement 

PriclTn \ T y a " V pre - exLstin & rights: Collector of 
Tnchmopoly v. Lekkamani.tf) 1 

Man-h 15. The judgment of their Lordships was delivered bv 
Lord Tomun. The appellant in this ease, who is the 
plaint,ff m the suit, and wiU he hereinafter referred to as the 

C7V\ a ^ PealmS; against a dated March 31 1925 

The plaintiff as successor in title of his father h«M 4 + 

*even villages, formerly part of an Jit* l tWGnty ‘ 

Totapalli estate situate in the Godavert to T.r** th ° 

\V the plaintiff’s father * 0 ®^^^!”^ ’' n 1879 
Of the Totapalli estate. ... . d and man *at>dar 

(1) (1890) L.R.-17 I,A. 122. ,, v _ w 

(2) (1918) L.R. 45 I.A. 183. 2? 44 T -A. 48. 

(3) (1924) L.i?. v 51I.A. 357. ' 'S * 6 ‘ T ’ A - 158 - 

' " : ' ' (7) (1874) L.R. 1 LA282 ^ 48 - ,A - 56 ‘ 
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In the years 1913 and 1915 the tahsildar of Peddapur 
codec ted from tenants of the plaintiff in two of the twenty. 

KaTTok SeVCU vUlageS royalties or Penalties for the removal of gravel 
Pittapuk and stone from hills within the boundaries of such two 

Secretary v,Ua S es - Ho did so on the footing that the underground 
of state lights in the villages belonged to the Government. 

FOR 

India. Thereupon the plaintiff launched in the Court of the 


District Munsif of Peddapur a suit against the defendant, 
the Secretary of State tor India in Council, claiming a 
declaration of his title to the underground rights in his villages- 
formerly part of the TotapaUi estate. He also asked an 
injunction to restrain interference with his rights and a refund 
ot the amount collected from his tenants. The defendant 
denied the title ot the plaintiff to the underground rights, 
alleging that the Government retained the right to resume 
(i.c., to reassess) the Totapalli estate, and that the under- 
ground nights were therefore vested in the defendant 
respondent. The substantial issue between the parties is 
the title to the underground rights. 


The mansabdar of the Totapalli estate admittedly trans¬ 
ferred to the plaintiff's father in 1879 all his interest in the 
twenty-seven villages. It was open to the plaintiff to show 
either that the interest of the mansabdar transferred in 1879 
included the underground rights or that the plaintiff’s father 
or he himself subsequently acquired them. In fact, in the 
first instance, he framed his claim on the footing that the 
underground rights passed to bis father in or about 1883 
by reason of the Government having at that time resumed 
the villages and enfranchised them in favour of his father. 


This point is raised by para. 3 of the plaintiff’s filed 
plaint in the following terms: “The plaintiff is the owner of 
Nellipudi, Meraka Chamavaram and some other villages in 
the Totapalli estate as per the plaint schedule. The under¬ 
ground rights in the said villages had become absolutely 
vested in and been enjoyed by plaintiff and his predecessors 
in title and the said villages were purchased from the then 
mansabdar by plaintiff’s father in or about 1879. They were 
subsequently resumed by Government and enfranchised 
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in plaintiff's father's favour aiul quit rent imposed on 
them." 


As will he seen from the succeeding narrative, the plaintiff 
subsequently changed his ground more than once. 

On December 18, 1916, the District Munsif pronounced 
judgment in the plaintiff's favour so far as his title to the 
underground rights was concerned, and gave him a declara¬ 
tion accordingly, but did not grant him any injunction, and 
rejected his claim for a refund of the royalties or penalties 
which had in fact been paid not by him but by his tenants. 
The District Munsif appears to have held that the alleged 
enfranchisement did not enlarge the appellant’s rights, hut 
that the title to the Totapalli estate rested upon an ancient 
grant, which had not been produced, and that by virtue of 
a general rule to the effect that the grantor must in the 


absence of evidence to the contrary be taken to have parted 
with all his rights, the underground rights had passed by the 
grant and were therefore vested in the plaintiff. 

An appeal was taken to the Subordinate Judge who, on 
December 17, 1917, also pronounced judgment in the plaintiff’s 
favour. He appears to have held that there was an original 
service grant of the estate, which must be presumed to have 
carried the underground rights, and further that the plaintiff 
was entitled to the underground rights by virtue of the 
a leged enfranchisement. He therefore confirmed the decree 

« the lower Court with the addition of an injunction to 
which he considered the plaintiff entitled. 

The defendant appealed to the High Court of Judicature 

f . ll0dras ; 0n Marel > 7 ' 1918. the Court set aside the 

vTT nr ■' l0 "' C1 ' C ° U, ' IS ' K r “ na,,ded the suit to the 

strict Munsif for readmission and retrial, and direoted 

tile trial of on additional issue—namely • “Whether th 

ol Plaintiff's predeclm“ ™ 

to a burden of service or waa in lieu of wages for service , . 

biont the judgments delivered in the Hiirli rimi* 
that the Court took the view that the slT ‘ TT 
had decided the case upon the basis that there h A lUT 

an % the Govertiment 


j. c. 

1929 
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J.c. underground rights to the plaintiff’s father, but that in fact 
1929 a\ hat had taken place had not amounted to an enfranchisement 

Raja of / a L The Iearned judges however directed the trial of the 
PirrAPoR further issue, because the plaintiff’s counsel had presented 

secretary ,0 ,liem an argument to the effect that apart from the alleged 
of state enfranchisement his client’s predecessors in title had always 
India. held the estate subject to a burden of service and not merely 
m lieu of wages for sendee. This fact, if established, would 

he had contended) lend strength to the plaintiff’s claim to 
the underground rights. The suit was accordingly retired 
by the District Munsif. On June 21, 1920, he again gave 
judgment m the plaintiff’s favour, holding that the Totapalli 
estate was held only burdened with service and was not held 
m lieu of wages for sendee, and that the underground rights 
were therefore in the plaintiff. The Distinct Munsif’s view 
seems to have been that the holding of the villages was first 
and the imposing of the burden of service subsequent. 

On appeal the Subordinate Judge, on December 12, 1921, 
confirmed the District Munsif, holding that the estate was 
enjoyed under a grant from the zamindar of Pcddapur, 
subject to the obligation of rendering some sendee and paying 

a quit rent, and that such a grant carried the underground 
rights. 

The suit was again taken by the defendant to the High 
Court of Judicature at Madras. The appeal was, on May 1, 
1925, allowed, the learned judges holding that in the absence 
of any evidence that the underground rights were included in 
the grant they could not be treated as having thereby passed. 

It is to be observed that in the High Court on the second 
appeal the plaintiff for the first time put forward a new 
contention that the mansabdar of the Totapalli estate was 
originally a chief in a position analogous to a paliagar in the 
south of the Presidency, and as such entitled to the under¬ 
ground rights. This contention was rejected by the learned 
judges of the High Court on the grounds that it had not 
been raised in the lower Courts, and that there was no 
evidence to show any similarity between the tenure of the 
Totapalli estate’ hnd that of an estate held by a paliagar. 
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It is against this judgment that the plaintiff now appeals. j. c. 

The history of the Totapalli estate prior to the early part 1929 

of the nineteenth century is not free from obscurity. No R ^o F 
grant of the estate has been produced. The material placed pittapur 
before the lower Courts consisted of (a) Mr. James Grant's Secretary 
Political Survey of the Northern Circars, written about 1785 0F ; ! ™ TE 
and annexed to the Fifth Report of the Select Committee. India. 
on the Affairs of the East India Company; (6) Morris’s 
account of the Godaveri District, published in 1868 
under Government authority; (c) The Godaveri Gazetteer, a 
Government publication of 1907; (d) the Government 

documents relating *to the transactions of 1881-1883, which 
are printed at pp. 89-100 of the record; and (e) the extracts 
from the statement of a former mansabdar of Totapalli 
printed in the course of the report of the case of Rajah 
Yanumula Vcnkayamah v. Rajah Yanumula Boocliia 
Yankondora.( 1) 


From this material certain facts emerge, as to which there 
is no dispute—namely: (1.) that in or about the year 1785 
the mansabdar was paying a fixed annual sum to the 
zamindar of Peddapur, and was under an obligation to furnish 
him with a military force of 700 peons when called upon to 
do so; (2.) that some time prior to the end of the eighteenth 
century the zamindar resumed certain villages forming part 
of the estate to satisfy his claims in respect of the annual 
sum; (3.) that in 1802 there was a permanent settlement 
by the Government of Madras of the zamindari of Peddapur, 
and that the annual sum receivable by the zamindar from 
Totapalli was treated as an asset of the zamindar; (4.) that 
m 1847 the Government of Madras acquired the zamindari 

" at a s,Ue for arrears o£ ™enue; (5.) that in 
18D9 the Government commuted the obligation of the 

mansabdar of! Totapalli to supply 700 peons for an annual 

payment of 6500 rupees, (6.) that the mansabdar from time 

to tune alienated certain other parts of the Totapalli estate 

aa weU as the twenty-seven villages alienated to the plaintiff's 

father m !879; and (7.) that the Government’s d^uml 

(1) (1870) 13 Moo. I.A. 333. 
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show that the Government regarded the Totapalli estate as 
a servtee mam and deal, with it on that footing in 1881 “ 

883 by making a settlement in respect of it which was 

or on? '' h n0t '° am ° Unt ,0 a pe ™ an ™ t settlement 
or enfranchisement. 

Mr. Grant, in his survey of 1785, describes Totapalli as a 
small hilly country and a region of tigers. The obscurity of 
,tS earIy hlst ory*inay in part be due to its lack of importance. 

At any rate their Lordships are of opinion that there 
is a definite finding by the Subordinate .Judge to the effect 
that the estate was originally held under a grant from the 
zamindar of Peddapur subject to a fixed annual rent and an 
obligation to provide a military force. After an examination 
ot the materials placed before the lower Courts (in the course 
of which their Lordships saw a full copy of the statement, 
of the Mansabdar, extracts from which are printed in 13 Moore’s 
Indian Appeals, p. 333), their Lordships are of opinion that 
there was before the Subordinate Judge evidence upon which 
his finding of fact could have been based. 


Before their Lordships it has been urged by the plaintiff 
that the mansabdars of Totapalli were originally independent 
chieftains not taking under any grant at all, and that the 
findings of fact arrived at by the Subordinate Judge should 
be reviewed and modified accordingly-. 

In their Lordships' opinion they have no jurisdiction in 
the circumstances of this case to embark upon any such 
review. I nder the Civil Procedure Code no second appeal 
will lie except on the grounds specified in s. 100. Directly in 
point are the observations of Lord Macnaghten in Mussummat 
Durga Choudhrabi v. Jawahir Singh Choudhn ( 1 ), in which he 
says: “It is enough in the present case to say that an erroneous 
finding of fact is a different thing from an error or defect in 
procedure, and that there is no jurisdiction to entertain a 
second appeal on the ground of an erroneous finding of fact 
however gross or inexcusable the error may seem to be.” 

There remains then only the question whether the High 
Court of Judicature at Madras was right in holding that the 

(1) L.R. 17 I.A. 122, 127. 
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underground lights did not pass in the absence of evidence 
of the inclusion of such rights in the grant found by the 
Subordinate Judge. 

There was, in fact, no evidence that the grant included 
the underground rights or that tho minerals had ever been 
worked by the inansalnlars of Tot-apalli or by any of then* 
alienees. The fact that minerals were in terms reserved in 
leases to tenants granted by the plaintiff and his father 
cannot in their Lordships’ opinion be evidence that the 
underground rights passed from the zamindar of Peddapur 
under the original grant to the mansabdar of Totapalli. 

The lower Courts based their conclusion that the under¬ 
ground rights passed by the original giant upon a presumption 
that in the absence of any evidence as to the terms of the 
grant the grantor passed all that he had to tho grantee. 

In their Lordships’ opinion no such presumption is 
admissible. Such a presumption would be contrary to many 
decisions of their Lordships’ Board in which it has been from 
time to tame pointed out that the rules of English law as to 
real property in England can afford no guidance as to what 
has passed under an Indian grant. 

Tho principle to lie applied to the present case is in their 
Lordships’ judgment to be found stated by Lord Buckmastcr 
in Saslii Bhushan Misra v. Jyofi Prasjiad Singh Deo( 1), 
where, referring to earlier decisions, he says: “These 
decisions, therefore, have laid down a principle which applies 
to and concludes the present dispute. They establish that 
when a grant is made by a zamindar of a tenure at a fixed 
rent, although the tenure may be permanent, heritable, and 
transferable, minerals will not be held to have formed part 
of the grant in the absence of express evidence to that effect.” 

In the result therefore their Lordships are of opinion that 
the judgment of the High Court at Madras was right and that 
the appeal fails and ought to be dismissed with costs, and tliev 
will humbly advise His Majesty accordingly. 

- Solicitors for-appellant: Douglas Grant & Dold. 

Solicitor for respondent: Solicitor , India Office. 

(1) L.R. 44 I.A. 44, 53. 
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FAIZULLAH KHAN and Another 
( Plaintiffs). 

AND 

MALL AO AD KHAX and Others 

(Defendants) .... 


[L. R. 


Appellants ; 


Respondents. 


on APPEAL PROM THE COURT OF THE JUDICIAL 
COMMISSIONER, NORTH-WEST FRONTIER PROVINCE. 

( ° U 'Lvnht~n Uit !° r i C ™ Ht *- J PP e <' l -C r °ss- c terns-Valuc of Belief 
s. 7 (tv.) (f). * U9 -Co“ r < Fees Act (VII. of 1870), 

R^QQ. king !<CC , 0Unf f in a P Rrtner8hi P 8uit » decree was made that 
"i erC , , U ° f r ° m , the P laia,iffs ‘»»e first defendant. The 
lSf ° . V U . * T suit at K8 -3000, appealed within the tune 

limited praying that the decree be set aside and that a decree be made 

lor sucli an amount as might be found due to them. By their memo- 
randurn of appeal they valued the appeal at Rs.19,991, and paid Court 
fees accordingly The Appellate Court remanded the mafter for a 
retrial, but ordered that the plaintiffs should not have a decree foranv 
sum which might be found due to them, sSnce in their view the Court 
fees paid did not cover that relief, and to that extent the appeal 
was then barred by limitation:— 

BeUl that the memorandum of appeal correctly stated “the amount 
at which relief » sought” within the Court Fees Act, 1870. s 7 (ivl (f) 
and the fees paid entitled the plaintiffs to claim a decree'if any Jum 
should be found to be duo to them: but tliat even if that was not so 
lie Appellate Court should have exercised its power under the Code of 
ivi Procedure, 1908, s. 149, to allow a further payment, and should 
not have precluded the plaintiffs from the full relief which they sought. 

Decree reversed. 

Consolidated Appeals (Nos. 1!) and 20 of 1928) from an 
order of the Court of tjie Judicial Commissioner of the North- 
West Frontier Province (May 7, 1925) setting aside a decree 
of the Honorary Subordinate Judge of Dara Ismail Khan 
(March 24, 1924).- • . 

. .. _ . . - - • 

The decree of the Court of first instance was a final decree 
made on taking accounts ,of a partnership. By the order 


* Present Loud Shaw, Loi-.d Tomlin, and Sin Lancelot Sandkkson. 
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now appealed from the Court of the Judicial Commissioner 
set aside the decree and remanded the case for a fresh trial 
on the merits, but ordered that the present appellants should 
not have a decree in their favour even if anything were found 
to be due to them respectively from the first respondent on 
taking the accounts. The present appeals were limited to 
the latter part of the above Older, which resulted from the 
learned Judicial Commissioners view that the memorandum 
of appeal filed by the present appellants was insufficiently 
stamped to entitle them to more than a reversal of the decree 
against them, and that as the time for appealing had then 
expired the appeals were barred by limitation so far as they 
claimed further relief. 


J. C. 


1929 


Faizullah 

Khan 

v. 

Mauladad 

Khan. 


1920. Feb. 25. I)c (iruytlur K.C. and Parikh for the 
appellants. r The Court. Fees Act, 1870. s. 7 (iv.) (f) contains 
the provision applicable. The fees paid were sufficient under 
that provision to entitle the plaintiffs to the full relief they 
sought. The suit being for an account, by s. 11 fees in respect 
ot any sum by which the amount found due exceeded the 
valuation could, be paid before execution. But even if the 
<•<* pa,d were inadequate, the Court had a diseretion under 
‘i" * . the Codc of Ciril p ™«l>»-e 'o allow at any stage 
Zt Zll m T l “ *“ ri(?lrt - That diseretion should 

anv 0 £ theT; , llCr ° " aS n ° P™ 115 f » r Elding that 
• ° £ the rellef “ng'd was barred by limitation. 

ScWer K.c. and 11'. W„ll„ch for the first respondent. So far 
the plaintiff sought to sot asirfo th* a 

the value of the relief sought was eorreet. 

e: t r :^ rthcp rciw he --nairnr 

therefore, the 

* nullify. - Both s. n T V T' s ' *■ “ d "as 

apply only where there is an insuffl^t V* 9 - ° f th<> C ° de 

there is no valuation. But even if s^lj 01 '’^] 10 ''’ T 
must bo taken to haw n • , . ' 149 ap P Iies > the Court 

and this ££ a XrTXJf 

interfere. ° f proc<!dure Board will not 
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1 C< Mar<?h 15 ‘ The judgment of their Lordships was delivered by 
1929 Lord Shaw. This is a consolidated appeal from an order 

Fafzullah (laU ‘f * Ma >’ 7 > 1925 > in the Court of the Judicial Commissioner 
Khan ot the North-West Frontier Province, Peshawar, which set 

Mauladad as,de a decree of the Honorary Subordinate Judge of Dera 
Khan*. Ismail Khan dated March 24, 1924. 

Stated generally, the case between the parties had reference 
to the rendering of accounts and the settlement of the sums 
due thereon in connection with a partnership of a firm of 
contractors tor supply and transport and military works. 
The partnership is now dissolved. 


In the suit, brought on March 29, 1923, Faizullah Khan 
and Sherdad Khan, plaintiffs and appellants, valued their 
tjuit at Rs.3000 for the purpose of Court fees, and asked for 
a rendering of accounts and a decree for Rs.3000 with the 
• statement “if more than Rs.3000 be found due to the 
plaintiffs they will pay an additional Court fee.” Tn his 
pleas Mauladad Khan, the first defendant, asked for a decree 
iir his own favour for Rs.29,000, and he challenged the shares 
-as given by the plaintiffs and asked for dismissal of their 
suit. 


As stated in the appellants’ case: The suit was tried by 
the Honorary Subordinate Judge, First Class, Dera Ismail 
Khan, who on October 22, 1923, passed a preliminary decree 
determining the respective shares of the parties in the partner¬ 
ship, and ordering accounts to be taken according to the 
directions given by him. There was no appeal against this 
decree, which has therefore become binding on the parties. 

On March 24, 192-1, the Honorary Subordinate Judge 
passed a final decree with costs and interest. Under that 
decree Rs.19,991 were declared to be due to Mauladad Khan, 
the first defendant, by plaintiffs-appellants. No sum was 
found due to the appellants under their claim for Rs.3000. 

This judgment was appealed from by both parties. The 
position of the plaintiffs still remained the same—namely, 
that they challenged the decree against them l'or over 
Rs.19,000. and maintained that, the sum in whole or in part 
should be disallowed, and that their own claim of Rs.3000 or 
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less or more should be granted in their favour. It is plain j. c. 

that any substantial inversion of liability under the respec- 1929 

tive decrees would result in all likelihood in the sums awarded Fmz ^ aH 
on appeal to both parties being much within Rs.19,000 kran 
awarded to one. In these circumstances the appeal was 
taken, and the claim in the appeal to the Court of the Judicial Khak. 
Conunisioner was expressly as follows: "Claim in Appeal. 

—For reversal of the decree against the appellants and for 
granting a decree in their favour for such of that amount as 
may be found due. Value for purposes of Court fee of 
Appeal, Rs.19,991.” 

This appeal was duly received, and the copy of the office 
indorsement upon it states: “Presented by Lala Sham 
agent of appellants. Is within time. The Court fee is 
■correct and necessary copies are attached.” 1 ■ 7^, 

It is only necessary to observe that this applied to a uallilK ^ 

. ,_aixv 

for granting the decree in their favour. A 

The Court fee due upon the appeal valued as an fetircrj 
us thus stated was Rs.975, and that was duly paid. 5 \ 

Their Lordships find no reason for treating that p^men£ 
as upon either an under value or a split value. Their^ord 
ships think, with much respect to the Judicial CommiMmei. 
that it was a mistake to treat the payment of Rs.975 asa IfeJ 
made only oil the amount of the decree passed against ll£ 
appellants. That amount, as already stated, may be Slot- 
only in full but largely in excess of the true sum of relief at 
which a sound valuation could in the .present circumstances 
be said to reach, and it covered the appeal as a whole, 
including that sum. on the one hand and a much smaller 
figure of Rs.3000 on t}iG other. 

Their Lordships are clearly of opinion that the memo- 

*t t * 1 in ,he present casc dia state in 

This L T° mt a ‘ Which ,he reIirf ™ sought. 

Th« determines the hpjieal.' A reference may bo added 

* hich w “ ld 
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j.c. Tlie Judicial Commissioner found that a remand should 
1929 only he granted as to the Rs.19,000. The result of this would 

Faizullah be that aIthough accou,lts were taken on the remand and the 
khan Rs.19,000 was largely reduced and the sum of Rs.3000 or 

Maula'dad morc * 01 less than t,iat sum were found due to the plaintiffs, 
Khan. no remedy could be granted for the latter event, because 

according to the judgment only a sectional fee and not a fee 
covering all the relief sought had been paid, and therefore 
one item and claim for Rs.3000 had finally dropped out of 
the case. The learned counsel for the respondents frankly 
argued the case on this footing, declaring that the appeal 
m so far as it could be held to refer to the Rs.3000 had 
gone, and must be dismissed as a nullity. For the reasons 
stated, their Lordships cannot accept this argument; the 
extraordinary consequences figured accordingly do not arise. 
But upon a second point—an important point of procedure 
—their Lordships think it right to add the following: Granted 
that a fee had been paid which was insufficient in amount 
what was the duty of the Court? 

Such a case as the present appeal's to be pre-eminently 
one for the exercise by the judicial authority of the discre¬ 
tion for giving an opportunity -to add to the amount lodged 
the extra Rs.70 or Rs.80 required or for deferring the question 
of the amount of fee under the Court Fees Act until final 
value was ascertained. The provisions of the Court Fees 
Act which are in place (Act VII. of 1870), s. 7 (iv.) ( f ), for 
‘ accounts,” .... “according to the amount at which 
the relief is sought, is valued in the plaint or memorandum 
of appeal.” Even, accordingly, if the mistake insisted on 
had been made, this, in the opinion of the Board, was a plain 
case for rectifying that situation if it could be done, and 
the Courts are fortunately furnished with an easy method 
of doing so. 

Sect. 149 of the Code of Civil Procedure, 1908, provides: 

“ Where the whole or any part of any fee prescribed for any 
document by the law for the time being in force relating to 
Court fees has not been paid, the Court may, in its discretion, 
at any stage, allow the person by whom such fee is payable. 
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to pay the whole or part, as the ease may be, of such Court 
fee; and upon such payment the document in respect of 
which such fee is payable, shall have the same force and effect 
as if such fee had been paid in the first instance.” 

It will be observed that that discretion extends to the 
whole or any part of any fee prescribed, and can be exercised 
at any stage in the case, while finally, upon the extra payment 
being made, then the document is to have the same effect 
as if it had been paid in the first instance. 


This also answers the argument presented under the 
Limitation Act. The dates are as follows: The decree of 
the Subordinate Judge was dated March 24, 1924, the first 
appeal was on May 27 and the second on June 2, bringing 
before the Appeal Court the respective claims of each suitor. 
The time for limitation of the appeal is 90 days, and it is 
thus seen that both appeals were within time. They wore 
not a nullity. On the contrary, they were documents duly 
presented to and accepted by the Court, and as to the fee 
thereon, should the valuation be unsatisfactory or in the 
end insufficient, that is validated by the additional payment, 
the result of which payment is that the document—namely! 
the memorandum of appeal—stands good from its date. 
The appeals are accordingly not time barred. 


Their Lordships will humbly advise His Majesty to alio' 
this appeal to set aside the order of the Judicial Commi: 
.oner dated May 7, 1925, and to remit the case to the Com 
of the Subordinate Judge for a fresh trial and decision o 
the merits. The appellants will have the costs incurred i: 

The cmf -° f the Judicial Commissioner and of this appea 

lm S? r i m ^ C ° Urt ° f the Subordinate Judg 
-will abide the result of the new trial. 8 


Solicitors for appellants: Stanley Johnson & Allen. 
Solicitors for first respondent: T. L. Wilson & Co. 
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[AND CONNECTED APPEALS.] 

ON APPEAL PROM THE HIGH COURT AT CALCUTTA. 


llnu,„l Tenancy—Sale for Arrears of Bert—Annulment of Incumbrances— 
Separate Tenures included in one Suit—Sights of Holder of Sub-tenure 
— Sub-tenure held by Judgment-debtor—Bengal Tenancy Act (VIII of 
1885), .«. 167, 170. 


A sub-tenure created by the holder of a tenure under the Bengal 
Tenancy Act, 1885, cannot vahidly be annulled under s. 167 by a pur¬ 
chaser at a sale in execution of a decree for rent unless the tenure has 
been attached and sold separately from any other tenure, so that the 
sub-tenure holder can redeem it pursuant to s. 170. But if the judgment- 
debtor himself holds a sub-tenure and has not objected that the 
execution proceedings have treated separate tenures jointly, neither ho 
nor those claiming from him can complain of an annulment of that 
sub-tenure. 


The Code of Civil Procedure permits a plaintiff to join in one suit 
claims against a defendant in respect of more than one tenure, and 
there appears to be nothing in the Code or in the Bengal Tenancy Act 
to prevent the resulting decree from being moulded so as to apply 
distributively to the separate tenures; but it was not necessary so to 
decide, as lit did not appear in the present case, that there had been 
separate execution proceedings in respect of the separate tenures. 

Decree of the High Court affirmed. 

Consolidated Cross-Appeals (Nos. 132 and 133 of 1924) 
from two decrees of the High Court (July 18, 1923) 
varying decrees of the Subordinate Judge of Backergunj 
(December 22, 1919). 

The appeal raised questions as to the division of tenures 
under the Bengal Tenancy Act, 1885, and as to the right 
under that Act of a purchaser at a sale in execution of a 
decree for arrears of rent to annul inferior tenures. 

The first respondent above named brought two suits 
against the appellant zamindar claiming fifty-six sub-tenures 

• Present: Lord Shaw. Lord Carson. Lord Atkin. Sir John Wallis, 
and Sir Lancelot Sanderson. 
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of land in his zamindari of Xasipur; eleven he claimed as 
having been purchased by his father in 1905 at a sale in 
execution of a mortgage decree, and the remaining forty-five 
as purchased by him in 1910 and 1912 at sales in execution 
of personal decrees. The plaintiff by his plaint admitted 
that the zamindar, as purchaser at a sale in 1906 in execution 
of a decree for arrears, had purported to annul, under s. 167. 
the sub-tenures claimed; but he alleged that the tenure 
in respect of which the decree had been obtained had been 
divided into six separate tenures prior to the creation of the 
sub-tenures; he contended that the annulment consequently 
was invalid. 


The facts are fully stated in the judgment of 


me -juuicia 


Committee. 

The Subordinate Judge found that the original tenur 
had been divided into six separate tenures, and made ; 
decree in favour of the plaintiff except as to tivo sub 
tenures to which the plaintiff failed to establish his title. 

On appeal to the High Court the learned judges (Chattcrje; 
and Panton JJ.) agreed with the finding that the origina 
tenure had been divided. They held that the rent decrc 
and execution proceedings, though binding upon the separat 
tenure holders, did not enable the auction purchaser t 
annu! the sub-tenurcs under s. 167 of the Bengal Tenant*; 
-■ <‘t- Biso holding they applied Hi'idaynath Das Choudhr 
v. Knshm Prasad Sircar ( 1) and cases following tha 
dcms.on. the most recent cited being Bipra Das Dey v 
Injaram Bnndopadhya ( 2); Mdc Chand Dass v. Satisi 

siXfl) (3); and Rash MolM v - Debe " dr “ A ’"" 

,he ^ as to u * ••**«■»« 
urebased by the plaintiff 1!)10 and 1912 „. hi | , . 

Thl in the ° rigi ' ,al we re -e ,mZ 

ges held that the judftment debtors not havim 

■• 1 - 9?7) IL - B ‘ 34 C - “*• « (1909) 14 C.W.N. 335 

- r r ( 4 ) (Wll) 1C C.W.N. 395. 
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(2) (1909) 13 C.W.N. 650. 

r - 


j.c. 

1929 

PRAFULLA 

Nath 

Tagore 

v . 

Satya 

Bhusan 

DaS. 


T r 


240 


INDIAN APPEALS. 


J.C. 

1929 

I’RAFULLA 

Nath 

Tagore 

v . 

Satya 

bhusan 

Das. 


.*-[L. R. 

objected when the sale took place or when notice of annulment 
was served could not complain, and that the plaintiff who 
claimed through them was in no better position. 

In the result the High Court allowed the appeal as to 
the sub-tenures bought in 1911 and 1912, and otherwise 
affirmed it. 


1928 Dec. 10, 11, 13, 14, 17, 18. Dunne K.C. and 

E. B. Bailees for the defendant. The evidence did not 

establish that the original tenure had been divided. On 

that issue evidence was wrongly admitted. Xo division 
made in writing by the consent of the landlord, as required 
by s. 88 of the Bengal Tenancy Act, 1885, was proved. But 
even if there had been a division the defendant validly 

annulled the sub-tenures. Though a decree for arrears is 
in respect of different tenures it can be treated for the 
purposes of eh. XIV. of the Act as applying to each tenure 
severally, the incumbrancers under each having the right 
given by s. 170 to release the particular tenure under which 
he holds. The execution proceedings were upon that basis. 
Hridaynath Das Chowdhry v. Krishna Prasad Sircar (1), and 
the later cases which merely followed that decision, were 
wrongly decided. 


De Gruyther K.C. and II. N. Sen for the respondents. Both 
Courts in India found that there were six separate tenures. 
That conclusion is right even if the evidence objected 
to is excluded. It was established that separate tenures 
existed before the permanent settlement. The respondents 
therefore need not show that s. 88 of the Act, or the 
similar provision of earlier legislation, was complied with 
IIridaynedh Das Choicdliry v. Krishna Prasad Sircar (1) was 
rightly decided, and had bene frequently followed in India. 
The respondents are entitled to succeed on their cross-appeal 
on the ground that the attachment and sale were altogether 
inoperative under the Act as a foundation for the annulment. 

Dunne K.C. replied. 


(1) (1907) I.L.R. 34 C. 298. 
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March 19. The judgment of their Lordships was delivered by 


Lord Atkin. This is an appeal from the High Court at 
Fort William in Bengal in a suit brought by the plaintiff to 
establish his right to certain under-tenures of land in the 
village of Dashmina against the zamindar of Nasirpur in 
whose zamindari the village lies. 


The rights of the parties involve an examination of the 
creation of tenures and sub-tenures from before 1799 and of 
the complicated devolution of title in the respective holders 
since that date. It is also necessary to consider the provisions 
of the Bengal Tenancy Act, 1885, relating to the power of 
an auction purchaser to annul incumbrances, powers which 
the zamindar says that he has exercised so as to defeat any 
claim by the plaintiff. 


Their Lordships have the assistance of careful -and accurate 
judgments in the Courts below in which the facts are fully 
surveyed, and it will be sufficient for the purpose of presenting 
the issues that arise before the Board t 0 state shortly the 
principal landmarks iin the history of the title. Before 
1799 the defendants’ predecessor the then zamindar of 

A V • | . t tenure, which included 

the village in question, known as the Taluk Shib Deb Sen 

By the time of the permanent settlement the Sen family 

held the property in five branches in five equal shares of 

3 annas 4 gundas each, and one-fifth of the rent was paid 

separately by each shareholder. Other sub-divisions of the 

shares followed which it is unnecessary here to specify 

efore 83., the zamindar had reacquired a 4 anna share in 

the whole tenure. In 1852 the zamindar created in favour 

o r, Kader and ^ a ^ «: 

o the jumba tenure over the whole property and put them 
mto possession of the 4 anna aha* They thi* held Z 

the^mindar of and were su P erior landlords under 

in Z S™ U„y ~Kad 2 ^ 
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J.c. the interest in the whole. In I8G2, however, the zamindar 
1929 0,1 tts part enforcing his light to rent against Kader and 

Prafui.la Saker ’ put tlle whole patni tenure up to sale, and bought it. 

Tagore The 4 anna share thus reverted to him in possession, the 
AG v. RE 12 anna share the jumba tenure being still outstanding. 

bHvSAN 1,1 1871 thc zamindar leased by pottah the 4 anna share to 
Das. Kadei and Saker. Meantime in natural course numerous 
sub-tenures had been created. In 1892 the son and successor 
of Kader granted to the father of the plaintiff a mortgage 
of eleven such sub-tenures in the 12 anna share. In 1901 
the plaintiffs father obtained a mortgage decree against 
the mortgagor, and in 1905, under the decree the plaintiff, 
liis father’s successor in title, had the sub-tenures sold and 
purchased them. Having thus established the plaintiff as 
the owner of eleven sub-tenures we now return to the main 
title. In 1905 the zamindar sued Kader and Saker for 
arrears of rent, both on the 12 anna share under the jumba 
taluk, and on the 4 anna share under the pottah taluk. He 
obtained decrees, had the property put up for sale in 1906 
and himself purchased. He gave notices to annul incum¬ 
brances in pursuance of the powers given by the Bengal 
Tenancy Act. He therefore claims now to hold the whole 
property free of all sub-tenures, and if he is right he has 
succeeded in eliminating the plaintiff and his eleven sub¬ 
tenures. The plaintiff, on the other hand, claims that not 
only his eleven sub-tenures are still in existence, but also 
further sub-tenures which he acquired after the zamjndar’s 
purchase in 1906. For in 1908 the plaintiff sued for the 
balance of the before mentioned mortgage; and obtained a 
personal decree against the mortgagor. In execution of that, 
decree he procured the sale of certain other sub-tenures as 
the property of the judgment debtor, and bought them in 
1910 and 1912. 


The Sulmrdinate Judge found in favour of the plaintiff 
substantially on the whole of his claim. The High Court 
found in favour of the plaintiff in respect of the eleven sub¬ 
tenures bought in 1905; but decided against him in respect 
of the sub-tenures bought in 1908 and 1910 except in respect 
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of two or three in which it was held that the plaintiff could 
rely on the rights of superior sub-tenure holders to him 
acquired before the zamindar’s purchase in 1906. We are 
thus brought to the issues before the Board. 

The plaintiff contends that before 1905 the original jumba 
tenure Shib Deb Sen had been divided into separate tenures 
with the consent of the zamindar. The zamindar, however, 
as is contended, in his suits in 1905 sued as for one single 
tenure and obtained annulment of incumbrances as though 
the sub-tenures were under one single tenure. In this way 
the sub-tenures holders lost the right to redeem the separate 
divided tenure under which they held and were exposed to 
the much heavier liability of redeeming the whole. This, it 
is said, is contrary to the provisions of the Bengal Tenancy 
Act. The zamindar, on the other hand, says that the original 
tenure never was divided. If this is so, there is no ground 
for complaint; the plaintiff fails. The zamindar further 
contends that even if the tenure had been divided his 
proceedings were in order, and the sub-tenure holders could 
have exercised their rights under the Bengal Tenancy Act 
to redeem the separate divided tenures. The Courts below 
have decided against the zamindar on- both his contentions. 


J. c. 

1929 

Phafulla 

Nath 

Tagore 

v. 

Satya 

bHUSAN 

Das. 


The first question, therefore, is whether the original jumba 
tenure was ever div.ded into separate tenures as between the 
zammdar and the tenant. As this it has to be remembered 
that b, the course of legislation ever since the Bengal 
Regulat,ons of 1799 such division can only validly take Ze 
with the consent of the superior landlord in writing m th 

in cach oal t " n0t 58 a qUCStion mahll y of fact 

property by both r a Idirrd th Ld Pr ten a ^ g and^th^^ ^ 
system of partition, it is obvious ^ “ d J he Prevailing 

accept the partition made bv the others P#rty raay 

intending to alter their legal relation^ im^ neeessarily 
separate shareholder i„ the landing, f ? * TtlUS thc 

divide the tenure: and si^ * 

separate shares of the rent andlord may collect 

rent fi 0m separate shareholder j n 
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the tenant family without Jtlie legal position being altered. 
The question whether a subdivision has been made is really 
the question whether the parties have come to a fresh agree- 
merit, and must be determined by the familiar considerations 
which attach to such a problem. In the present case a series/^ 
of lacts extending over a century were laid before the Court, 
some pointing in one direction, some in the other. The effect 
of the evidence is thus summarized by the learned Subordinate 
Judge in a passage adopted by the High Court: “Thus we 
find that rents tor the several interests were separately 
realised both amicably and by suits for over a century, that 
separate rent receipts were granted for the separate parts, 
that the several interests were treated all along except 
indirectly in the last suit No. 48, as specific tenures in the 
names of the respective holders with specific sadar jumma 
or annual liabilities for rent and that for purposes of 
mowzahwar returns, cess, returns execution of degrees record 
of rights and transfers they were also treated as separate 
tenures. AVe have also the fact that the lands of the 
respective tenures are not entirely joint, and that there are 
several under-tenures, including some owned by the Tagores 
themselves which are exclusively held under one or other of 
the said interests.” 


Their Lordships are of opinion that there is evidence to 
support these findings and they see no reason to doubt that 
in substance they are correct, and that they justify the view 
expressed in both Courts that, the original tenure had l>cen 
at a very early time divided into separate tenures. At what 
time, it appears to their Lordships unnecessary to determine. 

If before 1799 the consent of the landlord in writing was 
unnecessary: if after 1799 there is ample evidence to support 
the finding of the Subordinate Judge that there was a written 
consent. The finding therefore of the High Court affirming 
the finding of the Subordinate Judge on this matter must 
stand. In coming to this conclusion their Lordships must ' 
not be thought to express assent to the view taken in the 
High Court as to the admissibility of the judgment of 
Mr. Kemp, the District Judge in 1859, in a suit between 
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Kader and Sakcr, the then patnidars against, a sub-tenure 
holder on the ground that it tended to show the probability 
of a statement made by a witness called at the trial. It is 
sufficient to indicate their Lordships’ opinion that this 
reasoning is at least open to doubt, for the judgment in question 
is only a small feature of the evidence and does not appear 
materially to have affected the findings for which there is 
ample other support. 


J.C. 

1929 

PBAFULLA 

Nath 

Tagore 

v. 

SATYa 

Bhusan. 

Das. 


On the footing therefore that there were in existence several 
tenures in place of the original single tenure the question 
arises whether the zamindar took appropriate steps to annul 
the sub-tenures. This depends upon the construction of 
ch. XIV. of the Bengal Tenancy Act, 1885, entitled “Sale for 
arrears under decree ” and comprising ss. 150-177 inclusive 
of the Act. Summarizing the sections the chapter provides 
in s. 162 that “when a decree has been passed for an arrear 
of rent due for a tenure or holding” the decree-holder may 
* apply for sale producing a statement showing the village in 
which the land comprised in the tenure or holding is situate 
and the yearly rent payable from the same: the land may then 
be proclaimed and attached: s. 163; the tenure or holding 
shall first be put up to auction subject to incumbrances which 
by s. 161 include sub-tenures; and if the bidding does not 
reach a sum equivalent to the amount of the decree and costs 
then at the request of the decree holder the land shall he 
put up for sale with power to the purchaser to avoid incum¬ 
brances: s. 165. The purchaser at such a sale may within 
a year from the sale avoid incumbrances by presenting an 
application to the collector requesting him to serve on the 
incumbrancer a notice of annulment: and from the date 
of such sendee the incumbrance is annulled : s. 167. By the 
provisions of s. 170, when an order for a sale of a tenure or 
holding in execution of a decree for arrears due thereon has 
been made, the tenure shall not be released from attachment 

< before 5t is fcwckd down to the auction purchaser 

the amount of the decree and costs is paid into Court- and 

fl ny person having in the tenure any interest'voidable on the 
sale may pay.money into Court-. • - . • ... 
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It seems to their Lordships clear that the provisions of the 
Act are devised for the purpose of protecting the persons 
interested in each separate tenure put up for sale. A sub¬ 
tenure holder may have to pay the arrears due upon the 
whole tenure under which he holds, but no more; and it 
would defeat the objects of the Act if several tenures could 
be lumped together in one order for sale so that a sub-tenure 
holder to get protection would have to pay the arrears not 
only on the specific tenure under which he held, but on other 
tenures with which he had no connection. This construction 
of the Act has been adopted in numerous decisions of the 
Courts in India and their Lordships consider it to be correct. 
It follows that the defendant must fail in resisting the 
plaintiff s claim unless he can show that his proceedings were 
taken in respect of separate tenures and gave the sub-tenure 
holders the protection to which their Lordships have already 
held they were entitled. 


There can be no doubt that the Code of Civil Procedure 
permits a plaintiff to join in one suit claims against a 
defendant in respect of more than one tenure. It appears 
to have been the view of the High Court following other 
decisions in India to the like effect that such a suit can never 
result in a decree or decrees to sell the tenures separately 
so as to give the purchaser power to annul the incumbrances 
on each separate tenure. Their Lordships are inclined to think 
that this goes too far. If the original suit can be brought 
against a holder in respect of all his separate holdings, there 
appears to be nothing in the Code of Civil Procedure or in the 
Bengal Tenancy Act to prevent the consequent decrees and 
orders from being so moulded as to enable their provisions to 
apply distributively to the separate holdings in respect of 
which the suit is brought. It would be a misfortune to find 
a system of procedure so rigid as to lead to an illogical and 
inconvenient result: and their Lordships are not prepared 
to hold that this defect exists. But obviously if the original 
suit is brought in respect of separate tenures the plaintiff 
must see that the subsequent process takes such a form that 
the tenures are in fact sold separately, so that each may be 
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redeemed separately by the incumbrancers oi' such separate 
part pursuant to s. 170. In the present case while there is 
sufficient in the zamindar’s piaints in 1905 to support a claim 
in respect of several tenures their Lordships have not. been 
provided with the documents which record the subsequent 
proceedings for sale and annulment so as to enable them 
to conclude that the subsequent proceedings maintained 
the distribution into several tenures. Such documents as 
are before them rather lead to the opposite conclusion. 


J. c. 
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Nath 

Tagore 

V. 

Satya 

Bhusan 

Das. 


Their Lordships are therefore unable to disagree with the view 
of the Courts below that the proceedings taken by the zamindar 
in 1905 and the following years were ineffective to annul 
the eleven incumbrances of which the plaintiff was then the 
holder. As to the sub-tenures acquired by the plaintiff after 
the zamindar had recourse to his rights their Lordships are 
in agreement with the reasons given by the High Court on 
review for holding that the plaintiff cannot now make a 
claim to these, and they confirm the decision given against 
the plaintiff on this point. They also see no reason to differ 
from the conclusion of the High Court in respect of the (two) 
tenures excepted in favour of the plaintiff. For these reasons 
their Lordships are of opinion that the appeal and cross¬ 
appeal should be dismissed with costs, and they will humbly 
advise his Majesty accordingly. 

Solicitors for defendant-appellant: T. L. Wilson & Co. 

Solicitors for plaintiff-respondent-: W. W. Box & Co. 


248 


INDIAN APPEALS. 


[L. R. 


J.C.* SUBRAMANYA CHETTIAR' and Others 
1929 ( Defendants). 

March 19. AND 

SUBRAMANYA Ml’DALIYAR ( Plaintiff) 
and Others 


Appellants; 


Respondents. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Madras Tenancy—Bight of Permanent Ocouyancy—Burden of Proof—Long 
continued Possession at uniform Pent — Alienations—Purchase of 
Eudivaram. 


It is well established that those claiming a right of permanent occu¬ 
pancy must prove that it cxibts by custom, contract or title, or possibly 
by other means. 

In a sutt by a ryotwari pattadar claiming partition of his undivided 
half share in an estate, the defendants contended that they had a night 
of permanent occupancy as to certain weIHrrigated lands and land 
under palmyra trees, and that consequently those lands should bo 
excluded from the partition: — 

Held, that the defendants, -who proved that they had been in undis¬ 
turbed possession of some of the land for a long period at a more or less 
uniform rent, and that at a comparatively recent date they had made 
alienations not of such a kind as ordinarily would be brought to the 
notice of the pattadar, had not discharged the burden # of proof upon 
them; the fact that some of the defendants had purchased the kudivaram 
militated against their claim. 

Seturatnam Aiyar v. Fenkatachala Goundm (1919) L. R. 47 I. A. 76 
and Chidambara Siiaprakasa Pandara v. Veerama Peddi (1922) L. R. 
49 I. A. 280 distinguished on the facts. 

Appeal (No. 10 of 1027) from a decree of the High Court 
(October 15, 1924) varying a decree of the Subordinate 

Judge of Tinnevelly. 

The first respondent was the owner by purchase of the 
pattadar rights in an undivided moiety of certain lands in a 
village in the Madras Presidency. He brought the present 
suit claiming a partition. The appellants were, or claimed 
through, persons who since 1857 or earlier had been in 
possession. By their written statement they alleged that 
as to part of the land they had a permanent right of 
occupancy, and that consequently it should be excluded 

*, Prc $( nt ; Lord Carson, Lord Salyesen, ami Sir George Lowndes. 
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from the partition. Tlie question upon the present appeal 
was whether the appellants had the right they claimed. 

The facts of the case appear from the judgment of the 
Judicial Committee. 

The High Court- (Wallis C.J. and Sadasiva Avyar J.) held 
that the burden of proof was upon the appellants and that 
they had not discharged it. The decree of the Subordinate 
Judge was varied accordingly. 

1929. March 7, 8. Dunne K.C. and E. B. liuikes for the 
appellants. 

De Gruyther K.C. and Dube for the first respondent. 

March 19. The judgment of their Lordships was delivered by 

Lord Salvesen. This is an appeal from a judgment 
and decree dated October 15, 1920, of the High Court of 
Judicature at Madras, which varied a judgment and decree 
dated December 21, 1917, of the Subordinate Judge of 
Tinnevellv. 


The appellants were defendants in a suit which was raised 
at the instance of the plaintiff-respondent for a partition of 
his one-half share of certain lands situate in what is called 


the chinna pannai division of the village of Ayvanarlailam 
in the Tinnevelly district. By alienations and purchase? 
which are not now disputed, the first respondent is the ownet 
of a one-half share of the chinna pannai, and the ryotwari 
settlement having been made by the Government with his 
predecessors in title, he is at present ryotwari pattadar oi 
one-half undivided share of this estate.- The earliest document 
of title is dated 1857 and refers back to a state of possession 
m 1851, but it is probable that the settlement took place 
at an earlier date. Even at that time, the .land was described 
as belonging to three classes, rain-fed lands, dry lands, and 
ands which were then n-rigated by means of wells but had 
been formerly dry; „„d the wells.were at least of two classes 
samud^m wds-that is, wells common to the three pannl 
of winch the respondent now holds one-half share of the 
chinna panna, and other-wells,, some which are pill 
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named after persons through whom the appellants claim, 
and may be assumed to have been sunk by the cultivating 
occupiers. It appears also that palmyra trees had been 
planted, some by the owners and some by the cultivators. 
It is these lands, irrigated by wells, and the palmyras or 
garden lands, which alone are in dispute in the present suit, 

. which is one for partition between the appellants and the said 
respondent of the properties comprised within the chinna 
pannai above referred to. 



In the statement made on their behalf, the appellants 
admitted that the respondent’s predecessors in title had been 
regularly receiving tinva swamibhogan for his share of the 
lands. Tirwa is the share of the rents payable to Government-, 
and swamibhogan the revenue derived from the tenants or 
occupiers over and above what was necessary to pay the tax. 
In statement No. 11 they raised no objection to a division 
being effected in respect of the dry and rain-fed lands specified 
in schedule No. 3, but they maintained that the well 
irrigated lands and palmyras should be excluded from the 
partition on the ground that they had acquired permanent 
rights of occupancy in the same, subject to the payment of 
a fixed rate of Rs.4-6-0 for punjas lands irrigated with water 
obtained from old wells, and Rs.2-3-0 per acre for punjas 
lands irrigated with water from new wells and pies four per 
palmyra. Some of these new wells, it appears from the 
evidence, were of comparatively recent date, but no distinction 
is made between the lands watered by these wells and those 
which were watered by wells of older date. In respect to 
all of them the appellants claimed that they were permanent 
tenants who had acquired by long occupation the, kudivaram 
of these lands, subject only to the payment of a fixed annual 
return at the rates above mentioned. 

Disputes of this kind have frequently eomc before the 
Courts in India, and the principle upon which they fall to 
be decided has now been conclusively fixed by two judgments 
of this Board. In the earlier of these, Seturatnam Aiyar v. 
VenJcatachala Gounden (1), the long contested dispute as to 


(1) (1919) L. R. 47 I.A. 76. 
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the burden of proof was dealt with in the judgment of the 
Board which was delivered by Sir Lawrence Jenkins: “The 
plaintiff’s title was conceded, and the notice by which he 
purported to terminate the defendants’ tenancy was not 
disputed. It was also admitted that the defendants held 
under, if not from, the plaintiff. To resist the plaintiff’s 
claim the defendants set up a permanent tenancy or an 
occupancy right in themselves. If this was not established 
then the defendants must fail, and, to adopt the language 
of s. 101 of the Indian Evidence Act, as the defendants were 
bound to prove the existence of their permanent tenancy or 
occupancy right, the burden of proof as to it lay on them. 
This view as to the incidence of the burden has been repeatedly 
recognized in the series of Madras decisions cited in argument, 
and is, in their Lordships’ opinion, not open to doubt.” 

In the latest case, Naina pill ai Marakayar v. RamanatJian 
Chettiar (1), this view was expressly reaffirmed. 


The judgment of the Subordinate Judge in the present cast 
is vitiated by the fact that he misapprehended the propel 
incidence of the burden of proof, his judgment having beer 
delivered before Seluratnam Aiyar v. Venkatachala Gounden (2) 
above referred to had been decided in the Privy Council. 

The question, then, in the present case is whether on the 
evidence the appellants have established the permanent 
occupancy rights which they claim. In the case last 
mentioned the High Court had held that the appellants in 
mt case had satisfied the onus of proof which in the first 
mstanee lay upon them, and their Lordships of the Privy 
Council saw no reason to disturb the inference which they 

rrived'T- T ' hC faC ' S A Similar 

' 3 “ the case of Chidambam Sivapnkasa. Pandam 

“"f.r Vcc 7“ Reddi (3) ' but in ™«a P mJsZ 

oil icc n t- C, ' ence from thC ** * h - P-ed was to the 
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purpose to go through the evidence which has already been 
dealt with m detail by these learned judges, seeing that the 
accuracy of their statement of facts and the soundness of their 
reasoning has not been successfully criticized. It is sufficient 
to point out that the facts in the other two cases, 47 Indian 
Appeals and 4!) Indian Appeals, were very different from 
. those which the appellants have been able to prove here. In 
the former ease it was found to be established as a fact that 
the possession of the occupancy tenants had been immemorial 
and, what is perhaps more important, that at the inception 
ol the relations between the owner and the tenants, the latter 
had possessed occupancy rights. In the latter case the 
tenants succeeded in showing that they had been dealing 
with the property as their own for at least a hundred years. 
They had also shown that they had received compensation 
from the Government for lands taken out of their holdings 
for public purposes and that the plaintiff’s evidence had been 


found to be mostly false and fabricated. No such facts have 
been established in the present case. 



To use the language of Sir Lawrence Jenkins, “permanence 
is not a universal and integral incident of an under ryot’s 
holding. If claimed, it must be established. This may be 
done by proving custom, contract or a title, and possibly 
by other means.” In the present case the appellants have 
succeeded in showing little else than that they have remained 
in undisturbed possession of some of the land in question 
for a long period at a more or less uniform rent, but they 
have not attempted to prove any custom upon which they 
could found, and the attempt which they made to prove a 
contract with regard to the lands in which new wells were 
sunk, under which they were to be allowed to occupy these 
on a reduced rate of rent as compared with the lands on 
which the old wells were situate, has completely failed. The 
alienations on which they found and which, if they had been 
made over a long period, would have been valuable evidence 
in establishing the right which they claim, all turn out to be 
of comparatively recent date, and not of such a kind as would 
ordinarily be brought to .the notice of the pattadar, for they 
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do not seem in most cases to have involved any change of 

tenanev. 
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There is also one point on which one of the learned judges 
of the High Court relies, and which does not appear to have manva 
been present in any of the previous cases—namely, that in Che ^ t,ar 
the half of the chinna pannai which is not claimed by the SuBRA ‘ 
respondent some of the appellants actually acquired the Mudaliyar. 
kudivaram of -the land. This, while not conclusive, as it 
might have been done by way of excessive caution, militates 
against the claim which they are now making. A cultivator 
who has acquired permanent rights of occupancy may purchase 
the melvaram of the lands so as to become the absolute 
proprietor, but if he considers himself to be the owner of the 
kudivaram it is not likely that he would expressly purchase 
the latter without some indication that he was only doing so 
to avoid disputes. The present suit is not an action of 
ejection, but is brought to establish that the plaintiff- 
respondent is entitled to have all the lands within his title 
partitioned on the footing that the appellants as a community 
o cultivators have not acquired the permanent rights of 
occupancy which they claim. Their Lordships express no 
opinion as to the terms on which ejection of any individual 

ZZZZ' “ by ,hc Court if »" d — -” 

' mVe thtref0ro Mme '° ' hC 

the inferences which “he Hinh T™ 118 diSfUrM,,S 
facts proved before them if* C ,u * drawn from tho 

these were the proper infe’rcnces Jl ^ ^ 

- this 

Solicitor for appellants: H. S. L. Pohk 

Solicitors for first respondent: Douglas Grant DoU 


254 


INDIAN APPEALS. 


J. C.* 
1929 

April 15. 


QASIM HUSAIN and Others 

and 


[L. B, 

Appellants ; 


HABIBUR RAHMAN and Others . . . Respondents. 

ON APPEAL FROM THE HIGH COURT AT PATNA. 

Mahometan Lou—Widow’s Dower—Construction of Decree—Charge on 

Husband’.' Estate. 


The widow of a Shia Mahoniedan sued his sole heir and persons 
interested in alienations made by him, claiming that the alienations 
were 4nvnlid, for a decree for a named sum as her dower, and to recover 
that sum from the alienated properties. She obtained a decree 
declaring the amount due to her, and that the properties “ be treated 
as the properties ” of the deceased “ from which the plaintiff is entitled 
to recover the decreed amount.” After the decree the heir sold two of 
the properties to purchasers who knew of the decree: — 

Held, that the decree upon its true construction created a charge 
upon the properties for the dower debt, and that the purchasers took 
subject to that charge. 

Decree of the High Court reversed. 

Appeal (No. 45 of 1927) from a decree of the High Court 
(March 19, 1926) reversing an order of the Subordinate Judge 
of Patna (June 23, 1925). 

The sole question upon the appeal was whether a decree of 
January 31, 1918, created a charge upon the estate of a 
deceased Shia Mahoniedan in respect of the dower due Jto 
his widow. 

In execution proceedings the Subordinate Judge held that 
the decree in question had that effect, but the High Court 
(Kuhvant Sahay and Ross JJ.) held to the contrary. 


The facts and the view of the High Court appear from the 
judgment of the Judicial Committee. 

1929. March 8, 11. Dube for the appellants. Upon the 
true construction of the decree of 1918, and having regard 
to the plaint and issues, the decree created a charge upon 
the properties in respect of the dower. In that respect its 
terms are at least as clear as the decree considered in Bazayet 


• Present : Lord Carson, Lord Salvesen, and Sir George Lowndes. 
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Hossein v. Dooli Chund (1), which was held to constitute a 
, charge. In the first of the appeals there reported the 
alienation took place before the decree, and consequently the 
widow failed. In the second the alienation having been 
during, and with knowledge of, the suit, the widow succeeded 
on the principle of lis pendens. That necessarily involved 
that a charge was created: sec also observation of 
Sir Montague Smith during the argument. Here the sale 
was after the decree and with knowledge of it, and the 
purchasers therefore took subject to the charge. 

Dunne K.C. and Abdul Majid for the respondents. It is 
clear from the decision already cited and from H amir a Bibi v. 

Zubatd<l Bxbl ( 2 ) that apart from an express charge the widow 
was merely an unsecured creditor. Her suit was not for the 
purpose of obtaining a charge, but to invalidate the alienations 
as fraudulent against creditors so that the properties should 
. orm part of the estate available to all the creditors. The 
decree did not create a charge, and the language used does 
not imply that one was intended to be created. The wording 
differs materially from the decree considered in n ^ 

Hosseiny.DooliChund.il) ^ m ****** 

Dube replied. 

, April 15. The judgment of their Lordships was delivered by 
J'K Geouge Lowndes. The appellants are the repre 
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in Azhar Husain’s alienations and as pro forma defendants 
certain other creditors of the deceased. She claimed by 
her plaint that these alienations were invalid, and that she 
was entitled to recover her dower debt from the properties. 
She prayed for a decree for the Rs.40,015, for a declaration 
that the properties specified in the schedules to the plaint 
were “ the heritage ” of Azhar Husain, and that “ the plaintiff 
he empowered to recover her decree from them.’’ A specific 
issue was raised at the hearing “ whether the dower debt 
.... can be realized from the properties mentioned in the 
plaint,” The Subordinate Judge on January 31, 1918, 
decided in Izatunnissa’s favour, and by his decree it was 
ordered “ and decreed that this suit be decreed with costs 
and interest at the rate of 6 per cent, per annum from this 
date up to the date of realization, that Rs.40,000 (forty 
thousand) and one gold moliar worth Rs.15 he declared the 
dower debt of the plaintiff, that the properties entered in 
schedules Nos. 1 and 2 to the plaint be treated to be the 
properties of Khaja Azhar Husain from which the plaintiff 
is entitled (to recover) the decretal money.” 

There was no appeal from this decree, which is therefore 
binding between the parties, and the only question now is 
whether on a proper construction of the decree the dower 
debt was charged upon the properties. 

In July, 1923, while the greater part of this debt was still 
unsatisfied, Ahmadi Bcgam, as the heir of Azhar Husain, 
sold two of the scheduled properties to the first and second 
respondents, who alone are contesting this appeal. It is 
admitted that they had full knowledge of the decree in the 
dower suit, and in fact they claim that the decree was 
mortgaged to them by Izatunnissa. If therefore the decree 
created a charge upon the properties, it is clear that, (apart, 
from any question of the mortgage) they bought the properties 
subject to the charge. 

Izatunnissa died in September, 1923, leaving as her heirs 
the first, second and third appellants, who assigned a share 
in the decree to the other appellants. On January 26, 1924, 
the appellants applied for execution of the decree by sale 
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of the properties, including those sold to respondents 1 and 2, 

which were attached at the instance of the appellants. The 

•contesting respondents applied to set aside the attachment. 

The Subordinate Judge held that the decree created a charge 

upon the properties, and that therefore the respondents’ 

claim was not maintainable. If this view is correct it was 

probably unnecessary to attach the properties in realization 

of the decree. Proceedings were taken in review of this order 

-and the case was remitted by the High Court for further 

investigation. The Subordinate Judge then allowed an 

-amendment of the application for execution, bringing the 

first and second respondents on the record as representatives 

of the judgment debtors and making it clear that execution 

was sought by way of enforcement of the charge. Allegations 

were made by the respondents that Izatunnissa had been 

-a party to certain mortgages executed by Alimadi Begam 

m their favour and had also mortgaged her decree to them 

These allegations were denied by the appellants. The 

documents are not on the record of this appeal, nor is there 

any material from which it would be possible for their 

Lcnfch.ps to come to any safe conclusion on this part 
«f the case. 1 

-4n the event the Subordinate Judge affirmed his previous 

a.TfiLl , “rr ' rea ‘ e<1 “ Cl ' arge upon ,he Properties, 

1 finally rejected the respondents’ claim. 

On appeal to the High Court the learned judges say that the 
principal p„,„t argued before them on behalf of the pres™, 
.■espondent, was that the decree in the dower sni, did not 

of t n) T UP °" ' he P1 ' 0perties ' U P°» consideration 
pleadings in the suit and the wording of the decree 

ley came to the conclusion that no charge was created ’ 

hey thought that the only object of the suit was to free the 

properties from the alleged alienations of Azhar Husain a 

to make them available to satisfy the widow’s el T 

dower on the same footing as the other debts of tile "'"t t”' 

It has not been disputed before their Lordships that a a 
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]■ <-• from the decree, a bona fide purchaser for value from the 
1929 heir would get an unassailable title. Their Lordships, 
QasTm however, are unable to agree with the interpretation put 
Husain by the judges of the High Court upon the decree. It is in 
Habibur their Lordships’ opinion clear that the plaintiff in the suit 
Rahman. was not seeking merely to be put in a position to execute a 
money decree against the estate, but was asking the Court 
by its decree to imprint upon the properties a specific liability 
to satisfy the dower debt, or in other words to charge the 
properties with the payment of this particular debt. They 
arc therefore in agreement with the Subordinate Judge, that 
the decree created a charge upon the properties, and that 
the respondents 1 and 2 having bought with notice of the 
decree, their purchase was subject to the charge. Whether 
the charge was rightly decreed or not in the first instance 
is immaterial, though their Lordships see no reason to doubt 
that it was within the competence of the Court to make such a 
declaration. But the decree was not appealed against, and is 
clearly binding on the parties and those claiming under them. 

A question was raised in the High Court as to the propriety 
of the amendment which brought respondents 1 and 2 upon 
the record, but the judges thought it unnecessary to determine 
this question, and no reliance has been placed upon t his. 
contention before their Lordships. 

It only remains to consider what the effective result of the 
appeal should be. Their Lordships are not, for the reason 
already stated, in a position to deal with the claim of 
respondents 1 and 2 to be themselves mortgagees of the 
do\yer decree. All they can do is to declare that the decree 
created a charge upon the scheduled properties, including 
those purchased by respondents 1 and 2, for the balance due 
under it for the dower debt. This charge will in any ease 
have to be worked out by the executing Court, and when this 
question is taken up it will be open to the respondents 1 and 2. 
if .so advised, to set up their claim as mortgagees from 
Tzatunnissa Begam. 

Inasmuch as the only competent question throughout tin 
proceedings has been that of construction of the decree, upon 
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which the appellants have succeeded, their Lordships think 
that the costs both here and below should be borne by the 
contesting respondents, and they will humbly advise His 
Majesty that the decree of the High Court should be set aside 
and the appeal allowed upon the terms of this judgment. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: Francis rf- Harker. 
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VALLABHDAS NARANJI 


Appellant ; 


AND 


I)h\ ELOP1IENT OFFICER, BANDRA . Respondent. 

OX APPEAL FROM THE HIGH COURT AT BOMBAY. 

Land Acquisition-Compcnsation-BuiMing# erected by Government before 

Notification . 

The Government having resolved to acquire under the Land 
Acquisition Act, 1894, land belonging to tho appellant, took possession 
by arrangement with sutidars who occupied part of the land, and erected 
uildings partly on land occupied by the appellant and partly on land 
occupied by the sutidars. Only after doing so the Government notified 
a declaration under s. 6 of the Act that the land was required for a public 
purpose. The appellant was awarded under the Act the value of the land, 
.^nnd interest, thereon from the date when possession had been taken 

• ‘'I" 1 , tl,P tt P p T e,,ant wa » not *»«««! to the value of the buildings, 

nee by the law of India they did not form part of the soil, and even if 
he appellant would have been entitled to compensation for them if 
h Government had acted as mere trespassers and without colon" of 
title, the Government had not so acted. 

It was not necessary to decide whether the appellant could have 

C0 “ ,pe . n “ t,0n respect of « right to have the buildings 
removed, as he had not so claimed in India. S 

o s!wl mZ™ amaniel ' V - “•'*"*■** < 18 ™> 

Decree of the High Court affirmed. 
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J. c. The land in question in the appeal was held by the 
1929 appellant, the Khot of Kanjur, under a kowl or lease from 
Vallabhdas t,le Government. The main question upon the appeal was 
NAKANji whether in proceedings under the Land Acquisition Act, 
develop- 1894, the appellant was entitled to compensation in respect 
Officer. ot buildings erected by the Government upon the land before 
B andr a. notifying a declaration under s. 6 of the Act. 

The circumstances appear from the judgment of the 
Judicial Committee. 

The Assistant Judge increased the award as to the land 
but held that the value of the buildings should not be included; 
he awarded however interest, upon the value of the land as 
compensation for the Government’s occupation before the 
notification. 

Both parties having appealed to the High Court, the 
learned judges (Macleod C.J. and Coyajee J.), by a judgment 
delivered by the Chief Justice, restored the original award as to 
the value of the land, and in other respects affirmed the decision. 

1929. Jan. 5, 7, 8. Upjohn K.C. and E. B. Raikes for the 
appellant. 

Sir Geoige Lowndes K. C. and Kenworthy Brown for .the 
respondent. 

[Reference was made to Khoderam Sherma v. Trilochun(l) ; 
Gohind Row Poranumick v. Gooroo Churn Dutt (2); Thakoor 
Chunder Poramanick v. Ramdhone Bhuttacharjce(3); Narayan 
v. Bholagir (4); Shaik Husain v. Govardhandas (5) ; Preniji 
v. Haji Cassum (6); Secretary of State for India v. Charles - 
xcorth (7) ; Angammal v. Aslami (8) ; Narayan Das Khettry 
v. Jatindra Nath Roy Choicdhury (9); Land Acquisition Act 
(I. of 1894), ss. 3 (a), 6. 17, 23.] 

April 16. The judgment of their Lordships was delivered by 

Lord Carson. This is an appeal against a decree made on 
February 24, 1926. by the High Court of Judicature at 

(1) (1801) 1 Sel. R. 46. (5) (1895) I.L.R. 20 B. 1. 

(2) (1865) 3 S.W.R. 71. (6) (1895) I.L.R. 20 B. 298. 

(3) (1866) 6 S.W.R. 228. (7) (1900) L.R. 28 I.A. 121. 

(4) (1869) 6 Bom. H. C. (A.C.J.) (8) (1913) I.L.R. 38 M. 710. 

80 (9) 1927) L.R. 54 I.A. 218. 
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Bombay, varying an award dated July 28, 1924, by the 
Assistant Judge at Tliana on a reference made under s. 18 
of the Land Acquisition Act, 1894. 

The land in question is part of the village of Kanjur, and 
the area in dispute in this appeal is stated to be about 
26 3|4 acres. Borne of the lands were in the possession of sutidars 
who had rights of permanent occupancy in their rice fields. 
The first question which was argued before this Board on 
the present appeal was the claim of the appellants that certain 
buildings which had been erected by the Government on 
the land at the date of the Government’s declaration of 
November 4, 1920, under s. 6 of the Land Acquisition Act 
had become and were the appellant’s property, and that he 
should be allowed the value of the land in the state in which 
it then was; that is to say, with the buildings on it. The way 
that question has arisen is as follows:— 


J. C. 

1929 

Vallabbdas 

Naranji 

v. 

Devilop- 

MENT 

Officer, 

Bandra. 


It appeare that in 1919 the Government resolved to acquire 
the land in question and other land under the said Act, and 
by arrangement with certain of the sutidars they took 
possession of the land, including a portion which was in the 
occupation and the property of the appellant. Upon the land, 
including a portion in the possession of the appellant, they 
proceeded to erect certain buildings without the necessary 
notification, which was not served until November 4, 1920. 
On that date the Government notified, under the Land 
Acquisition Act, s. 6, a declaration that 52 acres more 
particularly described therein, situated in the said village 
and including the land in question in this appeal, were needed 
tor a public purpose, and the collector took order for the 
acquisition thereof. It is to be observed that the Government 

~ a “ ^ ,aW at any to regularize their 

position by such a notification-a fact which becomes 

material when ,t has to be considered what the nature of their 

espass was under the law as applicable on the question of the 
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J.c. included in the valuation, but that he was entitled to 

1929 compensation for the occupation of the land by the officials 

Vail BaDA S before the notification of November 4. 1920, and he awarded 
varanji such compensation in the form of interest on the value of the 

develop- ,antl computed from the date when the Government took 

ment possession. 

Officer. 

Bandra. ^ 0n appeal t0 the High Court of Appeal at Bombay that 
Court confirmed on this point the judgment of the Assistant 


Judge and refused to allow the value of the building to be 
considered in assessing the amount of compensation to be 
paid to the appellant. In the course of his judgment the 
learned Chief Justice said: “It is curious to have to remark 
that Government entered upon this area before the land 
was actually notified for acquisition. They seem to have done 
so in the belief that they could get the consent of the 
occupants to such possession. They not only took possession, 
but erected buildings on the land.” The learned Chief Justice, 
however, held that the question was decided by the principles 
laid down in Premji Jivan Hhatc v. Cassum Juma Ahmed (1), 
and he quoted from the judgment of Sargent C.J. in that case 
as follows: “It is well established law in England that if 
a stranger builds on the land of another, although believing 
it to be his own. the owner is entitled to recover the land with 
the building on it unless there are special circumstances 
amounting to a standing by so as to induce the belief that 
the owner intended to forego his right or an acquiescence 
in his building on the land. This is also the law in India, 
with the exception that the party building on the land of 
another is allowed to remove the building.” 


Now up to a certain point there was no difference between 
counsel for the parties as to the law applicable to the case. 
It was agreed on both sides that the English law as comprised 
in the maxim “ Quidquid plantatur solo solo cedit” has 
no application. In 1866. in consequence of a difference of 
opinion between certain divisions of the Courts, the law was 
carefully reviewed in a case referred to a Full Bench: 
Thakoor Chunder Poramanick v. Ramdhone Bhuttacharjee.(2) 

(1) I.L.R. 20 B. 298. (2) 6 S.W.R. 228. 
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In the order of reference it is stated that the question involved 
was “whether a person who, being in possession of land as 
proprietor, erects pukka buildings (of brick, etc.) thereon, 
has a right, on being subsequently ejected from the laud as 
having no title, to pull down those buildings and remove the 
materials. In the present case, we decided that he has no 
such right. Since we so decided, it appears that another 
Division Bench have, in the case of Gohiml Peramanick v. 
Goo roo Chum Dutt (1), decided to the contrary effect.’’ 

The .judgment was given by Barnes Peacock C.J., who 
stated, as follows: “We have not been able to find in the 
laws or customs of this country any traces of the existence 
of an absolute rule of law that whatever is affixed or built 
on the soil becomes a part of it, and is subjected to the same 
rights of property as the soil itself.” Later on he adds: 
“We think it clear that, according to the usages and customs 
of this country, buildings and other such improvements made 
on land do not, by the mere accident of their attachment to 
the soil, become the property of the owner of the soil; and we 
think it should be laid down as a general rule that, if he who 
makes the improvement is not a mere trespasser, but is in 
possession under any bona fide title or claim of title, he is 
entitled either to remove the materials, restoring the land to 
the state in which it was before the improvement was made, 
or to obtain compensation for the value of the building if 
it is allowed to remain for the benefit of the owner of the soil,— 
the option of taking to the building, or allowing the removal 
of the material, remaining with the owner of the land in those 
cases in which the building is not taken down by the builder 
during the continuance of any estate he may possess.” 

The question is, what is meant by a “mere trespasser” 
as contradistinguished from possession under “ any bona 
fide title or claim of title.” In the case quoted the defendant 
had erected buildings on land sold to his predecessors in title 
by a widow during the lifetime of the widow, but which sale 
was held void as being improperly made by the widow, and 
it is to be noted that the case reported in 3 Sutherland’s 

(l) 3 S.W.B. 71. 
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ment 
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U eek,y Keporter ’ and refe ^ed to in the reference, was i„ 
no way overruled. It is therefore worth while to consider 

the Mew taken by the learned judges in that case, who stated 
the law as follows: “But, in the present case, we have a 
trespasser who has tortiously entered upon the land of another 
and built a house thereon. Without going so far as to say 
under no circumstances could acquiescence by the party 
injured m the act of the injury done, be inferred, we are 
clearly of opinion that no such acquiescence was either 
pleaded or proved in the present case. We, therefore, think 
the plaintiff is clearly entitled as against the defendant, a 
trespasser, to possession of his land, leaving the defendant at 
liberty to remove the bricks of his house.” 


Again in Narayan v. Bhologir (1), where H., knowing 
that B. claimed certain land as his own, nevertheless purchased 
the land from a third person and erected a bungalow thereon, 
^yhielf B. did not interfere to prevent. Couch C.J., in giving 
• sa * d: “H. took the risk, and as he was informed 

of.Bj’s claim it was not necessary for the latter to give a 
notice. We cannot, however, apply to cases arising in India 
tire- doctrine of the English law as to buildings, viz., that they 
.should belong to the owner of the land. The only doctrine 
which we can apply is the doctrine established in India that 
the; party so building on another’s land should be allowed to 
remove the materials.” 

In the recent case before this Board, Narayan Das Khettnj 
v. Jafindra Hath Roy Chowdhury (2), the statement first 
quoted from the judgment of Sir Barnes Peacock^was cited 
with approval, and it was added that such statement 
“ seems to have been accepted for many years as a correct 
pronouncement.” 


It was contended, however, on behalf of the appellant that 
in the various cases relied upon there was at least .some 
genuine claim or belief in the party erecting the buildings 
that he had a title to do so, even though he was eventually 
held to be a trespasser; and it was urged that no such claim 
or belief existed in the present case, in which it was said 
(1) 6 Bom.II.C. (A.C.J.) 80. (2) L.R. 54 I. A. 218. 
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the Government, without any pretence of right, tortiously J. C. 

invaded the appellant’s property and proceeded to deal with 192 9 

it as their own. The learned counsel for the respondent. 

, , 1 ’ Vallabhdas 

whilst contending that such was not the true state of facts, Narahji 

and that the Government officials could not be considered mere d EVE l 0 p- 

trespassers, was prepared to argue that, even if it were so, ment 

once it was admitted that the English maxim did not apply, bandra.’ 

the logical consequence followed that in any case of trespass- 

by building on the lands of another, the trespasser had a 

right to remove the structure or be paid the value thereof 

by the owner, and he relied upon the fact that no case drawing 

a distinction in the nature or degree of the trespass could 

be found. Their Lordships, however, do not think it necessary v 

to give a decision upon this far-reaching contention. They 

agree with what was apparently the view of both Courts 

Tndia that under the circumstances of this case, as alreidyY* 

set forth, by the law of India, which they appear to 1 av A- 

correctly interpreted, the Government officials were infx 

possession “not as mere trespassers” but under such a coJoi,r 

ot title that the buildings erected by them on the lamL ou»hV * 

not to be included in the valuation as having beco£ tL V 

Property of the landowner. They considered, anlfthei^ 

Lordships agree, that the justice of the case was L by 

for the 181 the aP1>d,ant " aS entitle<1 t0 COIn P^ati < X 
tor the occupation of the lands by the officials bef& t ] 

notification of November 4, 1920, which, as before state,' 

S a * arded 1,1 the f0rm of i,,teres t in the value of the tCi 
computed from November 27, 1919, the date when > the 
Government took possession. This method of ™ 

,IHS b- questioned by the 

cm'LZh, rnCTco m Sla ' e f r Forel9 ” ASairs - 

of .ho argument ,o sup^ort i ““ C0UKe 

appellants had at the crucial date a right to call ^ 

their "'7^ ^ ^ 

(1) L.B. 28 I.A. 121 
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}■ c. would be of any value, their Lordships do not think it necessary 
1929 to decide, as it is admitted that no such claim was put forward 

*LLABHDAS be,ore either ot the Courts in India. Their Lordships must 
n.akanj, hold, therefore, that the Courts below were right in disallowing 
Develop- the claim of the appellants in respect of buildings, and on 
Officer, ,his P oint the appeal fails. 

BaNDRA. 


The appellant has also appealed against so much of the 
judgment of the High Court as reduced the value placed 
upon the land by the District Judge. The main contentions 
an ere (1.) that as the land had admittedly potentialities as 
building land the High Court had not the evidence before 
it to reduce the estimate made by the District Judge, and 
in fact ignored the evidence upon this point, and (2.) that 
the District Judge, when he dealt with the transaction relating 
to a plot, of the land (Survey No. 170) containing 16,000 square 
yards, and sold in the month of April, 1020, at 8 annas per 
square yard, was right in accepting this transaction as a 
reasonable guide to the value of all the land in question, 
on the ground that this plot was not so favourably situate 
as the bulk of the land. The High Court has very fully dealt 
with these considerations and given their reasons for not 
being able to accept the conclusions at which the District 
Judge had arrived. 


Their Lordships are unable to find any principle involved 
which could lead them to say that the High Court were wrong 
in arriving at the decision to which they have come, and 
as the questions involved are ones of valuation and not of 
principle, their Lordships, in accordance with the usual 
practice of this Board, must decline to speculate as to the 
proper amount to be awarded under such circumstances. 


The appeal upon this point accordingly fails. 

Their Lordships will therefore humbly advise His Majest 3 ’ 
that this appeal should be dismissed with costs. 

Solicitors for appellant: Ranken Ford tf- Chester. 

Solicitor for respondent: Solicitor, India Office. 
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JAGGO BAI (Plaintiff) . 


. Appellant; J- c.* 


AND 


UTSAVA LAL (Defendant) . 


. . Respondent 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Limitation-Suit for Possessionr-Suit by reversionary Hcir-Adrersc Posses¬ 
sion for twelve Years at Widoufs Death—Suit for Declaration during 
Widow’s Life-Code of Civil Procedure (Act V. of 1908), Order II., r. - 
—Indian Limitation Act (IX. of 1908), Sch. /., arts. 120, 141. 

A decree against a Hindu widow in relation to her deceased husband’$ 
property is binding upon the reversioners although it is founded upon 
limitation; but under the Indian Limitation Act, 1908, Sch. I., art. 141, 
a suit by the reversionary heir for possession of immovable property 
of the estate, as to which no decree has been made against the widow, 
is not barred by limitation if it is brought within twelve years of his 
estate falling into possession, even though the defendant has been 
in adverse possession for twelve years at the date of the death of the 
widow. 

Hurrinath Cliattcrji v. Mothoor ilohun (1893) L.R. 20 I.A. 183 and 
Ritnchordas v. Parvatibhai (1899) L.R. 26 I.A. 71 followed. 

The article of the above Act applicable to a suit for a declaration 
that a will is invalid so far as it purports to dispose of a malikana granted 
by Government is art. 120, and the right to sue does not accrue until 
the plaintiff has obtained a certificate under the Pensions Act, 1871; 
the suit therefore is not barred if brought within six years of obtaining 
tlio certificate. 

A reversioner on the death of a Hindu widow who has sued during 
the widow’s life for a declaration as to his rights is not barred by Order 
n 2, from including in a suit brought after her death n claim which tho 
Court was not competent to deal with in the previous suit owing to 
the absence of a certificate under tho Pensions Act, 1871, or a claim to 
possession which he was not then entitled to. 

Decree of the High Court reversed. 

Appeal (No. 115 of 1927) from a decree of the High Court 

<November 26, 1925) reversing a decree of the Additional 
bubordmate Judge of Banda. 

The suit was brought by the appellant on December 15 

1920, for a declaration that she was entitled to a malikana 

granted by the Government, and to eject the respondent 

from a house at Warnagar. The properties in suit formed 

part of the estate of the appellant’s father, who died in 1875, 

* Present ; Lob© Blanesbusqh, Lord Touliv t 

Sanderson. oulin, and Sir Lancelot 


1929 
April 19. 
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J.c. and had been in possession of her mother for a widow’s estate 

1929 until February, 1914, when she died and the appellant became 

Jaggo entit,ed as her Other’s heir. The defendant-respondent 

Bai pleaded that the suit was barred by limitation, and that 

Utsa’va s,,e ,ia<l acquired title by adverse possession; she also pleaded 

Lal ‘ that the Sllit "as barred under the Code of Civil Procedure, 

s. 11, exp. iv., and Order il, r. 2, having regard to a suit 
brought by the appellant in 1890. 

The facts are fully stated in the judgment of the Judicial 
Committee. 

The trial judge decreed the suit, but his decree was 
reversed by the High Court. The learned judges (Mears C.J. 
and Lindsay J.) held that the suit was barred by adverse 
possession; in their view the defence of res judicata failed. 

1929. March. 1, 4, 5, 7. De Gruyther K.C. and Abdul Majid 
for the appellant. The suit came directly within the 
description in the Indian Limitation Act. 1908, Sell. I., 
art. 141, so that the period was twelve years from the death 
of the widow. Art. 144 by its terms does not apply when 
any other article does so. The malikana was immovable 
property being an annual sum arising out of land; that view 
was not contested in India. It is well established by decisions 
in India that under the corresponding articles of Acts of 1871 
and 1877, a reversioner has twelve years from the death of 
the widow in which he may sue for possession, and that 
his claim is not affected by adverse possession during the 
widow’s life: Srinatli Kur v. Prosunno Kumar Gliosc (1); 
Pam Kali v. Kedar Nath{2) ; Venkataramayya v. Yenkatalaksh- 
mamma (3) ; Cursandas Govindji v. Vwndravandas Pur- 
shot am. (4) Those decisions have been frequently followed 
in the respective High Courts, and in effect were approved by 
the Board in Runchordas v. Parvatibhai. (5) In Vaithialinga 
Mudafiar v. Srirangath Anni (6) a decree against the widow 
had been obtained; the Board decided nothing adverse to 

(1) (1883) I.L.R. 9 C. 934. (4) (1889) I.L.H. 14 B. 482. 

(2) (1892) I.L.R. 14 A. 156. (5) (1899) L.R. 26 I.A. 71. 

(3) (1897) I. L. R. 20 M. (6) (1925) I. L. R. 48 M. 883; 

493. L.R. 52 I.A. 322. 
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the present contention. The decision of a Full Bench of the 
Allahabad High Court iu Bankey Lai v. Rayhunoth Sahai (1) 
is contrary to the decision now appealed from. Cases decided 
under the Limitation Act of 1859 do not apply, a new principle 
having been introduced by the Act of 1871 and maintained 
in subsequent Acts. 

Upjohn K.C. and Parikh for the respondent. The malikana 
was not a rentcharge but merely a personal right, and 
therefore not immovable property; so far as the suit related 
to the malikana art. 120 applied, anti the suit was thereby 
barred. But in any case the suit was barred. The defendant 
had been in adverse possession for twelve years when the 
widow died, and under s. 28 had acquired a title. The 
plaintiff was therefore not “ entitled to the possession ” of 
the property on the death of the widow so as to make art. 141 
applicable. Art. 141 cannot have the effect of divesting a 
title. The Act of 1871 did not destroy the principle laid down 
in the Shivagunga case (2) that the whole estate is vested 
m the widow, and its application to limitation in Nobin 
C« under Chuckerbutty v. Issur Chumler Chuckerbutty. (3) 
The decision last cited was approved by the Board 
• A'lmvto.lall Bose v. Rajoneekant Nitter (4) and recently m 
ra,tk,al,nga MudcUar v. Sri nnga ll, Anni (5) alld Mala p 

V Ka9ahar Saha <«> T1 « decision i„ R mhordas , case(7) 
does not apply as the property there in suit was in the hands 
of trustees and there could be no adverse possession; also 

“5 

the suit was barred by Order „ r o as tZ n 

A arayunasam Aiyar. ( 10 ) 01 ^ mmal 


in 

iu 


v. 


0) (1928 ) 2C A11.L.J. 1049. 

(2) (1803) 9 Moo.I.A. 543. 

(3) (1868) 9 S.W.R. 505. 

(4 > (1875) L.R. 2 I.A. 113, 121. 

(5) L.R. 52 I.A. 322. 


(6) (1925) L.R. 52 I.A. 398. 

(7) L.R. 26 I.A. 71, 81. 

HI < 1893 > L.R. 20 I.A. 183. 
(9) 0918) L.R, 45 I.A. 168. 
(10) (1916) L.R, 43 I.A 207 
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T c - ^ 1>C Vnujther K.C. in reply. In Runchordus ’ ease (1) the 
1929 Board decided the question of limitation arising in this appeal 

Jag'go rejecting ! he _ ver * v ar « um «“t now relied upon. Cases under 

Bai the Act of 1859, and cases in which there was a decree against 

UiSAVA the "Mow, do not apply. If art. 120 applies as to the malikana 

Lal. the absence of a certificate under the Pensions Act, 1871. 

prevented the appellant from enforcing her rights until 
within six years of the present suit. The suit is not barred 
by Order n., r. 2, because the plaintiff had in 1890 no right 
to possession, and as to the malikana she had no certificate. 

April 19. The judgment of their Lordships was delivered by 

Lord Tomlin. This is an appeal from a decree dated 
November 26, 1925, of the High Court of Judicature at 
Allahabad reversing in part a decree dated May 19, 1922, 
of the Subordinate Judge of Banda. 

The plaintiff is under Hindu law the heiress of her father, 

I ttain Bam, who died on October 30, 1875, without having 
had a son. Her right to possession of her father’s estate 
did not accrue until February, 1914, on the death of her 
father’s widow, Deo Koer (hereinafter called the mother). 
The mother was entitled to the estate while living. At the 
death of Uttam Ram there were also living his mother, • 
Jarao Bai (hereinafter called the grandmother), and his 
deceased brother’s widow, Man Koer (hereinafter called 
the aunt). 

The estate of Uttam Ram included (inter alia) several 
villages, an 8-anna share in the village of Paclmehi, and a house 
at Warnagar in Baroda. The other 8-anna share in the village 
of Paclmehi was owned by Durga Prasad, who was a debtor 
to the estate of Uttam Ram. 

After Uttam Ram’s death the aunt, with the assistance 
apparently of the grandmother, got possession, to the exclu¬ 
sion of the mother, of some of the villages or of a half 
share therein, and also of the house at Warnagar. The 
grandmother died in 1877. 

By a document dated September 10, 1880, Durga Prasad, 
the mother and the aunt affected to release the village of 

(1) L.R. 26 I.A. 71, 81. 
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Pachnehi to the Government in return for a perpetual 
malikana of Rs.2000. one-half of which represented the share 
of Uttam Ram’s estate in the village and the other half of 
which represented the share of Durga Prasad therein. By 
a sale deed dated October 6, 1880, Durga Prasad made over 
Rs.500, representing one-half of his share in the malikana 
to the mother and the aunt in satisfaction of his indebtedness 
to Uttam Rain’s estate. Thereafter, therefore. Rs.1500 
out of the malikana of Rs.2000 formed part of Uttam Ram’s 
estate. In fact, the mother and the aunt received - payment 
of the malikana of Rs.1500 in equal moieties. 

In 1886 the mother began a suit (No. 237 of 1886) in the 
( ourt of the Subordinate Judge at Banda against the aunt, 
seeking to establish her title as an heir of Uttam Ram to 
the villages, or share of villages, in the aunt’s possession, 
and to dispossess the aunt therefrom, and to establish her 
title to the whole of the malikana of Rs.1500. No reference 
was made in the plaint to the house at Warnagar. 

The Subordinate Judge gave judgment in favour of the 

mother in respect of the villages, but held that in the absence 

ot a certificate under the Pensions Act, 1871. the Court was 

not com,,etent to deal with the malikana. The decision of 

tl.e Subordinate Judge as to the villages was reversed on 

appeal to the High Court of Judicature at Allahabad. 

Thereupon the mother appealed to His Majesty in 
Council. • 

ai,i,e " 1 ° f mo "' er '» 1Iis JI »Mv i» Council 
^ , bl,ga " a Sllit (*>. of 1890) in the Court or 

L i t ? J "r ° f na ' ,da H8ainst ~U*r «..<! the 

rui n 8 V ?Stab,Lsl ' l,er ti,lc as reversionary heir of 
ttara Bam, subject to the mother's interest as widow to the 

immovable property of Uttam Ram mentioned in the plaint 

J: S5S 

to the house at TVornarjar ’ " C<1 110 reference 
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On June 30, 1891, the Subordinate Judge declared that 
the plaintiff was entitled to succeed to the property in dispute 
on the mother’s death, and that on the mother’s death the 
arbitration award of October 9, 1877, and other proceedings 
by which the aunt had become possessed of the property in 
dispute would be void as against the plaintiff. On January 16, 
1894, an appeal by the aunt to the High Court of Judicature 
at Allahabad was dismissed with costs. 

In the meantime the mother’s appeal to Ilis Majesty in 

Council in the suit No. 237 of 1886, came before their 

Lordships’ Board, and in July, 1894, the appeal was allowed, 

and the judgment ot the Subordinate Judge was restored in 

% 

respect of the villages in dispute, but the view of the Courts 
below that under the Pensions Act, 1871, there was no juris¬ 
diction in the absence of a certificate to deal with the 
malikana was affirmed: see Deo Kuar v. Man Kuar. (1) 

As the result of this litigation the mother apparently 
recovered possession of all the villages, but the aunt continued 
to receive one-half of the malikana of Rs.1500, and remained 
in possession of the house. 


The mother died in February, 1914, and, thereupon, the 
plaintiff succeeded to the property, possession of which had 
been recovered from the aunt. 

The aunt died on June 20, 1920. having by her will, dated 
July 3, 1919, affected to dispose in favour of her nephew, 
the defendant, of the share of the malikana which she was 
receiving and of the house at Warnagar. The plaintiff then 
claimed to be entitled to the whole of the malikana of Rs.1500 
and to the house. In consequence of the dispute the 
Government withheld payment of the malikana. 

On December 15, 1920, the plaintiff having first obtained 
the necessary certificate under the Pensions Act, 1871, 
launched against the defendant the present suit in the Court 
of the Subordinate Judge of Banda. 

By her plaint the plaintiff alleged (para. 9) that she was 
in possession of the entire property which was in the possession 
of the mother, but that on the death of the aunt it was found 

(1) (1894) L.R. 21 I.A. 148. 
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that the aunt had executed a will dated July 3, 1919, in favour 
ot the delendant in respect of the malikana amount, certain 
muafi property, and the house at Wamagar, whereas the 
aunt had not title or power to make a will, that the aunt was 
in possession merely in lieu of maintenance allowance as 
a widow ot the family and that for this very consideration 
she had not been deprived and dispossessed of the malikana 
amount and other property, and that the will was totally 
invalid and ineffectual against the plaintiff, and (para. 13) 
that the mother as a widow had only a life interest in the 
family property, and that the aunt had no right in the property 
■except that of maintenance, that the mother had no power 
to transfer to the Government by means of the document 
September 10, 1880, the village of Pachnehi, which was 

“t T 8 '™’ tha ‘> therefore, the plaintiff wanted 
“ " ? 2 &r recovei ’’ ° f Possession of the said propertv 

insr*r:ir - «• *■> 

invalidation of the wih sulletTi “l*. maIik<ma am0UI >< >>y 
■of possession of ,hearty rCf?a "' in * T 

K Sk 1 (in1 " ' Uia) for ,ile lowing relief. 

1„X * t ar ; d th :,‘ ‘ ha ^ « of the 

of the plaintiff and that . 0rCCable “ against the rights 

not acquired any rights geTS^ t'he’m, 

•or any right in other nronertv • ’ 1 ahkana amount 

W made, ^ ^ 

Possession of the muafi property and the f b6 PUt in 
’>y dispossession of the defendant. 0 ^ ““ h °“ Se at Wa ™^ 

tho plaintiff's tetotion ,hat 

judgment the leanied *dge held thatTe Tuit^not 
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I>y Order n., r. 2, of the Code of Civil Procedure, and that 
the aunt had not been in adverse possession of the malikana 
and the house for over twelve years as against the plaintiff. 
He also held that the plaintiff's claim was not barred by the 
Limitation Act, and that the aunt had no right to dispose 
by her will of the malikana or the house. The judge 
dismissed the suit as to the muafi lauds, and there was no 
appeal by the plaintiff as to this part of his decision. 

The defendant appealed to the High Court of Judicature 
at Allahabad against the decree so far as it was adverse to 
him. On November 26. 1925, the High Court allowed the 
appeals, set aside the decree of the Subordinate Judge so far 
as it related to the malikana and the house, and dismissed 
the suit. In the judgment of the High Court it was held that 
the aunt Jiad been in adverse possession, that time began to 
run against the plaintiff in the lifetime of the mother when 
the aunt first took possession and that the plaintiff was, 
therefore, Statute barred. It was further held that as in the 
previous suit (No. 481 of 1890) by the plaintiff against 
the mother and the aunt there had been no jurisdiction in 
tiie absence of a certificate to deal with the malikana, and 
as the house had not been included in the suit there was no- 
res judicata binding the plaintiff. 

The plaintiff obtained leave to appeal to His Majesty in 
Council, and appealed accordingly. 

Before their Lordships’ Board it was but faintly contended 
by the plaintiff that the possession of the aunt had not been 
adverse, and their Lordships are of opinion that it was adverse. 

On the part of the plaintiff it was urged that art. 141 of 
the Limitation Act applied, and that as under that article 
in a suit for possession by a Hindu entitled to possession 
of immovable property on the death of a Hindu female the 
time allowed is twelve years from the death of the female, 
the plaintiff was entitled to succeed on the appeal, because 
at the institution of the suit twelve years had not run from 
February, 1914. the date of the death of the mother. 

On the part of the defendant it was contended (1.) that 
bv reason of Order ii., r. 2, of the Civil Procedure Code the 
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plaintiff was precluded from bringing the suit, having regard 
to the fact that she had in the previous suit (No. 481 of 1890) 
against the mother and aunt already sought to establish her 
title as heir; (2.) that the malikana was not immovable 
property; (3.) that in regard to the malikana the suit was 
not a suit for possession, and that, therefore, art. 141 of the 
Limitation Act, 1908, did not apply; (4.) that so far as the 
malikana was concerned art. 120 applied, and that under that 
article six years only from the date when the right of action 
accrued is allowed, with the result that as more than six yeai-s 
had run between the date of the mothers death and the 
institution of the suit the plaintiff's claim in respect of the 
malikana was statute barred: and (5.) that upon the true 
construction and effect of art. 141 of the Limitation Act, 
1908, a reversionary heir is not. entitled to the benefit of twelve 
'ears from the death of the female in a ease where at the 
death of the female adverse possession had alreadv run for 
twelve years against her in her lifetime, and that as the aunt 
iad been in adverse possession against the mother for more 
than twelve years before the mother’s death this article could 
not avail the plaintiff, and that the barring of the mother 
m ier lifetime had, upon the principle of the Shivagunga 
case (1), operated to bar the interest of the plaintiff. 

These contentions of the defendant according require 
to be dealt with seriatim: 4 

(1.) By Order r. 2, of the Civil Procedure Code it is 
provided (sub-d. 1) that every suit shall include the whole 
of he chum which the plaintiff Is entitled to make in respect 
of the cause of action, hut that a plaintiff may relinouS, 

zsz 0 j t el T h ; ordc : ,o brins *«*. the 

.luiiMiiciion ot the Court, and (sub-rl 9 \ +w t 

zrr 

Of the portion so omitted or relinquished P 

xs&sxvzsz ?: 

3 n0t C ° mpetent 10 d “' 1* % question of the m„,iZ a 

(1) 9 Moo. I. A. 539. 
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and the plaintiff had no right of action in respect of it. In 
their Lordships’ opinion the plaintiff s claim to the malikana 
" as 110t > therefore, part of the claim which she was entitled 
to make in the previous suit. The house was not mentioned 
in the previous suit. In that suit the plaintiff was seeking 
to establish her title to her father’s estate as heir in reversion 
on her mothers death. She was not seeking, and could not 
then have sought, to recover possession from the aunt of any 
particular item of property forming part of that estate. In 
the present suit she is seeking to recover possession of the 
house upon the tooting that it forms part of the estate and 
that the defendant is in wrongful possession of it. The present 
cause of action arises out of tortious conduct on the part of 
the defendant or his predecessor the aunt in respect of the 
house, and is in their Lordships’ opinion, a cause of action 
distinct from that in the previous suit. The claim which the 
plaintiff is now making could not. in fact have been made 
in the previous suit. 

The first contention of the defendant therefore fails. 

(2.) Their Lordships are satisfied that the point as to the 
malikana not being immovable property was not taken in 
either of the Courts below, and that each of the Courts below 
treated the malikana as immovable. In these circumstances, 
the defendant not being willing that there should be any 
remand of the case for further evidence, their Lordships are 
of opinion that the point is not open. 

(3.) Having regard to the language of paras. 9 and 13 of 
the plaint in the suit and to the form of the relief sought 
therein, their Lordships do not consider that the suit so far 
as the malikana is concerned is a suit for possession or within 
the operation of art. 141 of the Limitation Act/ 

(4.) In their Lordships’ view art. 120 is the relevant article 
so far as the malikana is concerned. Under the Pensions 
Act, 1871, however, there is, in their Lordships’ opinion, 
no right of action at all in respect of such a subject-matter 
as the malikana unless and until a certificate under the Act 
has been obtained. Their Lordships therefore hold that as 
less than six years had run between the grant of the certificate 
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and the institution of the present suit the plaintiffs claim 
in respect of the malikana is not statute barred under art. 120. 

(5.) Art, 141 of the Limitation Act, 1908, admittedly 
applies to the claim to recover possession of the house. The 
point raised by the defendant upon the construction and 
effect of this article is of importance, and is one upon which 
there has been some difference of opinion in India. 

Inder Act XIV. of 1859, suits for the recovery of immovable 
property had to be brought within twelve years from the time 
when the cause of action arose. The Limitation Act of 1871 
which repealed the Act of 1859, employed different language’ 
Art. 14 in the Second Schedule of that Act prescribed for 

* f r (1 P0SSeSsi0 “ o£ imm »''ablc property by a Hindu 
entitled to the possession of immovable property on the death 

of a Hindu widow a period of limitation of twelve years 

beginning to run from the time when the widow died. This 

provision, enlarged so as to cover a suit bv a Mahomedan 

:ru,:rs«;"* - - 

.."Via? svsx >■ - 

not to excent frnm tu,, 1 , ., 011 ana 1°77 was 

decision the case There , i' J' he 
a Hindu widol n let Hfe JeT 1 ^ 

tion. Sir Richard Coueli in dv " P<m * he ,a "' » f 
Board, said: “Their Lord lr' '' enn8 U “ :iudgmcnt of the 
contention ” ( ic thathe ** “ “ «"»* *>r this 
‘ entitled to“ The words 
to the then existing law.” ,mn,ova ble property’ refer 

It is therefore established by this 
decree founded upon the law oflimil ^ where * 

the widow in her lifetime the rev • 10n 1S ol)tainc d against 
not get the heir * barred and 
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Tlie question raised by the present ease is whether the 
same result follows where there has been no decree, though 
at the death of the widow a stranger has been in advene 
possession for twelve years or more. 

In their Lordships’ judgment where there has been no decree 
against the widow or other act in the law in the widow’s 
lifetime depriving the reversionary heir of the right to 
possession on the widow’s death, the heir is entitled, after 
the widow’s death, to rely upon art. 141 for the purpose of 
the determination of the question whether the title is barml 
bv lapse of time. To hold otherwise would in their Lordships’ 
opinion, in effect, compel the Court in determining a question 
within the scope of the article to ignore the express words of 
the article. 


But their Lordships are further of opinion that the point 
is already concluded by the judgment of their Board in 
liunchordas v. ParvaMbhai. (1) In that ease a testator who 
died in 1869, leaving two widows, devised the whole residue 
of his estate to trustees for dharam. One widow died in 
1871, and the other died in 1888. After the death of the 
second widow the heir of the testator sued for a declaration 
that the devise to dharam was void and for administration. 
The High Court held that the gift in dharam was invalid 
and there was an intestacy. The High Court further held 
that the possession of the trustees for dharam since the 
testator’s death had been adverse as against the widows and 
the heir but that the plaintiff’s claim to the immovable 
property was not barred. It was also held that the plaintiff's 
claim to the movable property was barred by limitation. 
On appeal to His Majesty in Council their Lordships’ Board 
held that art. 141 of the Act of 1877 (now reproduced in 
art, 141 of the Act, 1908) applied to the immovable property, 
and that under it time ran from the death of the second widow, 
and that, therefore, the plaintiff in the suit was not barred 
by limitation. It was also held that art. 120 of the Act, 1877 
(now reproduced in art. 120 of the Act, 1908), applied to 
the movable property, and that the right of the plaintiff 

(1) L. R. 20 I. A. 71. 
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in the suit to sue under that article only accrued on the death 
of the second widow, and was, therefore, also not barred. 

The case of Vaithialinga Muddliar v. SrirangaUi .1 uni 1 1 1 
illustrates the application of the rule in the Shivagungn 
■case (2), where a decree founded upon adverse possession 
lias been obtained against a Hindu widow in her lifetime. 
The decision is not, in their Lordships’ judgment, in conflict 
with that in Runchordas v. Parvatibhai (3), in which no 
decree had been obtained against the widow, nor had there 
been any other act in the law in the lifetime of the widow 
destroying the heir’s interest. 
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In their Lordships’ judgment, therefore, the appeal succeeds, 

with the result that the decree of the High Court ought to be 

discharged and the decree of the Subordinate Judge restored, 

and their Lordships will humbly advise His Majesty accordingly. 

The defendant must pay to the plaintiff the costs of the appeal 

to the High Court and the costs of the appeal to His Majesty 
in Council. 


Solicitors for appellant: Summerhays, Soy, <£• Barber. 
Solicitors for respondent: 7, L. Wilson & Co. 


(1) L. R. 52 I. A. 322. 


(3) L. R. 26 I. A. 71. 


(2) 9 Moo. I. A. 539. 
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R AMJI ( Plaintiff) 


AND 

KAO KISHOKES1NGH (Defendant) . . Respondent. 

ON APPEAL FROM TIIE COURT OF THE JUDICIAL 
COMMISSIONER, CENTRAL PROVINCES. 


Specific Performance—Pecuniary Compensation an adequate Bemedy—Assess- 
ment of Compensation—Conclusiveness of Findings in second Appeal 
—Code of Civil Procedure Jet (V. of 1908), ss. 100, 101 —Specific Relief 
Act (/. of 1877), ss. 12 (c), 21 (a). 


In consideration of Rs.5000 advanced by the appellant to enable 
the respondent to prosecute an appeal to the Prt>y Council, the respond¬ 
ent agreed in writing that if the appeal were successful he would sell 
a village to the appellant for the sum advanced. The appeal liaving 
succeeded, the appellant sued for specific performance. The District 
Judge found (reversing the trial Court) that the bargain was not extor¬ 
tionate or harsh, and directed the execution of a sale deed. He found 
also, however, that Rs.20,000 compensation would have been an adequate 
remedy. Upon a second appeal the bargain was found to be unconscion¬ 
able, and a decree was made for Rs.l 1,555. It was not contended in 
India that it was probable that pecuniary compensation could not 
be got:— 


Held, that there being evidence in support of the above findings of 
the District Judge the Code of Civil Procedure, 1908, ss. 100, 101, mado- 
them binding in second appeal, and that, as he had found that pecuniary 
compensation would be an adequate remedy, the Specific Relief Act,. 
1877, ss. 12, 21, precluded a decree for specific performance; but that 
the decree should have been for Rs.20,000, the amount at which he had 
assessed the compensation, with interest. 

Appeal (No. 82 of 1927) from a decree of the Court of the 
Judicial Commissioner, Central Provinces (August 22, 1925),. 
setting aside a decree of the District Judge, Nimar, which 
reversed a decree of the Subordinate Judge of Khandwa. 

The suit was brought by the appellant against the respondent 
for specific performance of an agreement; he claimed an order 
that the respondent should execute a sale deed of a certain 
village, and alternatively repayment with interest of Rs.5000 
advanced by him together with compensation. 


The facts of the ease and the decisions of the Courts in the 
Central Provinces appear from the judgment of the Judicial 
Committee. 


* Present : Loud Shaw, Loud Carso*, and Sir Lancelot Sanderson. 
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the Code of Civil Procedure, ss. 100, 101, the finding of the J92Q 

District Judge that the agreement was not extortionate or —r- 

even harsh was binding in the second appeal: Durga KA “ JI 

('houdhrain v. Jawahir Singh Choudhri. ( 1 ) In any case, Kao 

having regard to RagliunaHi Prasad v. Sarju Prasad (2), there sing 

"as no ground for holding that the bargain was unconscionable. 

The decree for specific performance should have been affirmed. 

Under the explanation to s. 12 of the Specific Relief Act. 

1877, it is to be presumed that compensation would not he 

an adequate remedy. There was no ground for the District 

Judge’s view that it would be. In any case, s. 12 (d) gave 

him a discretion to decree specific performance if he was 

of opinion that pecuniary compensation could not be «ot 

If is to be assumed that he so found. If a substantive 

decree for specific performance is precluded bv s *>1 („) 

the decree should provide that upon failure 'to pay the 

decreed sum within a limited period, the property should 
w transferred. 

Of^hf n f i r - t .' ,C r r 7 0ndCnt - 11 iS C0ncedcd that the finding 

Of the District Judge as to the value of the property was 

2 Z TvtortiT d tat WS finding that tha ***** 

. not extortionate was wrong in law. In any case as lie 
found that pecuniary compensation would be'an adeoualo 

caw in appeal that • * the a PP elIa »ts 

begot. PCCUmarj ’ eompensation could not 

oi^JfZtg^ ‘ ”? 01 C ° da a decree in the 
rads of justicT Bg W ° an bC made if for the 

sir 12Tr 0t ,hri " ^ - delivered by 
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Plaintiff in the suit from a decree of tbe r n - aPPeaI * ,he 
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decree was August 22, 1925, and the date of the second 
mentioned—namely, that of the District Judge—was 
May 8, 1924. 

In 1908 the defendant-respondent had instituted a suit 
against two widows to recover possession of an estate known 
as the Bhamgarh Zamindari, and after having obtained a 
decree in his favour, that decree was reversed by the Court 
of the Judicial Commissioner. He desired to prosecute an 
appeal to His Majesty in Council, and to enable him to do 
so he had to raise money. He entered into an agreement 
with the plaintiff on November 11, 1912, with regard to the 
advance of the sum of Rs.5000 by the plaintiff on the 
terms therein mentioned. The agreement was as follows: “I 
have brought from you Rs.5000 in order to file my appeal 
to the Privy Council, and at this time I am very badly in 
need of this amount, because if you do not pay me the amount 
now, it will bo extremely difficult for me to file the appeal. 
Therefore 1 lay down in writing and bind myself by this agree¬ 
ment that when I may win my case in the Privy Council 
in England and a decree may be passed in my favour, I shall 
at once sell, in lieu of this amount, the full sixteen anna 
proprietary rights of mauza Khedi out of my villages .... 
under a duly registered sale-deed and put you in possession 
of the mauza. If I fail to do so, you may take possession 
of the mauza and get a sale-deed duly executed through a 
Civil Court, If unfortunately the decree be not passed in 
my favour and the case decided against me, I shall pay 
interest at eight annas per cent, per mensem on this amount 
from the date of the decision of appeal, and execute a separate 
bond for the same agreeing to pay the amount by instalments. 
I shall not raise any objection. And on winning the case, 
I shall execute a sale-deed of mauza Khedi, tahsil Harsud, in 
lieu of this amount, without fail. Therefore I have executed 
tliis deed of agreement with my free will and pleasure on 
receiving the amount in cash. It is true. It may remain 
as a record and be of use when necessary.” 

Shortly stated, the facts are that he won his case before the 
Judicial Committee of the Privy Council, which allowed his 
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appeal, and that he refused to eaiTy out the agreement 
above quoted; hence the present suit. 

The remedy sought by the plaint was for a decree ordering 
^ the execution of a registered sale deed of the mauza named, 
and possession; and in the alternative a refund of the 
Rs.5000 with interest and compensation. 

The defendant pleaded that the plaintiff was not entitled 
to a decree for specific performance for the following reasons: 
■“ (1.) That the village Khedi yields a profit of nearly 
Rs.1100 a year, and is now, and was at the time of the agree¬ 
ment worth not less than Rs.20,000. (2.) The distress and 

distracted state of mind which the defendant was in at the 
time of the agreement gave the plaintiff an unfair advan¬ 
tage to secure the village for one-fourth of its value. The 
discretion to decree specific performance should not be 
•exercised in plaintiff’s favour under s. 22, Specific Relief Act. 
(3.) That there has been undue delay in bringing the suit.” 

The suit on remand was tried by the learned Subordinate 
Judge of Khandwa, who declined to make a decree for specific 
performance. He held that the village of Khedi was worth 
a east Rs.20,000, that the agreement entered into was 
highly speculative, that it was unfair and extortionate, and he 
made a decree in favour of the plaintiff for Rs.10,000, with 

thTd mi™* ° f 6 PC1 ' CCnt * Per aiulum as in 

the decree. The plaintiff appealed to the learned Distric 
S,' ‘ hat ‘ hC de, ™ d “ t ™ « seril Cey 

mind at . the ^ *■» •«*- 
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It is necessary to refer to two other findings of the learned 
District Judge—namely: ( 1 .) that damages would have 
been an adequate relief to the plaintiff, and (2.) that such 
damages should be Rs.20,000. 

In dealing with this question the learned judge said as 
follows: “No special damages have been proved by the 
plaintiff. He simply invested money, and a return of money 
should normally be sufficient. It is not shown that he had 
any pressing need for land. On the contrary, from the very 
nature of the contract it is evident that there was no hurry 
at all, and that not only might plaintiff fail to get the land, 
but in any case he could not expect to get it for several years. 
Indeed, the only reason for insisting upon specific performance 
is that the value of the village now is probably more than 
the money advanced plus reasonable interest. Plaintiff can 
certainly say that he took a risk and that he should be 
compensated for such risk. But compensation could be given 
in money. This ground of appeal must fail.” 

In their Lordships’ opinion, the learned District Judge 
came to a clear finding that compensation in money was an 
adequate relief to the plaintiff, and having regard to the 
provisions contained in the material sections of the Specific 
Relief Act (I. of 1877), to which reference will presently be 
made, it is difficult to understand how the learned judge 
came to make a decree for specific performance of the contract 
in view of the above mentioned finding. 

On the hearing of the appeal before this Board it was 
admitted by the learned counsel for the plaintiff that he was 
bound by the above mentioned finding unless he could show 
t hat there was no evidence in support thereof, and he argued 
that there was no such evidence. 


It will be convenient to dispose of this question at once. 

Their Lordships are of opinion that there was evidence? 
the nature of the transaction, the terms of the agreement 
itself, and the other matters mentioned by the learned 
District Judge in the passage of his judgment, already cited, 
are sufficient to show that there was evidence on which the 
learned District Judge could properly arrive at the above 
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mentioned finding. In their Lordships’ opinion, therefore, 
it must be taken for the purposes of this appeal that compen¬ 
sation in money was an adequate relief to the plaintiff for 
ihe non-performance of the contract by the defendant, and 
at the amount of such compensation should be Rs.20,000. 

The defendant appealed to the Court of the Judicial 
Commissioner, and the appeal was heard by the Judicial 
Commissioner and the Additional Judicial Commissioner. 

The learned Judicial Commissioners on the hearing of the 
appeal entered into the consideration of questions which were 
not open to them having regard to the findings of the District 
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Again, the first appellate Court held that the bargain was 
not extortionate, that it was not even harsh, but that it was 
fair. Tlie Judicial Commissioners held that it was a hard 
and unconscionable bargain, of which specific performance 
should be refused. 

It was not open to the Court of the Judicial Commissioner 
to interfere with either of the above mentioned findings of 
fact of the first appellate Court, inasmuch as there was ample 
evidence in support of the findings of the first appellate Court 
which was proper for its consideration. For these reasons 
alontv the judgment of the Court of the Judicial Commissioner 
cannot lie supported. 

There is, however, a further difficulty in the way of 
supporting the judgment of the Court of the Judicial 
Commissioner. The Judicial Commissioners agreed with the 
first appellate Court, in the finding that compensation in money 
was an adequate relief to the plaintiff, and they further 
held that the value of the village was not far below’ Rs.20,000 
in 1912, the date of the agreement. Yet the decree of the 
Court of the Judicial Commissioner was not for Rs.20,000, 
as would have been expected, but a sum of Rs.l 1,555-134 
only was awarded. Their Lordships understand that this 
sum was arrived at on the basis that the agreement w r as a 
hard and unconscionable bargain, and that the plaintiff was 
entitled to no more than a return of the money advanced by 
him, together with interest thereon. It has already been 
mentioned that it was not open to the Court of the Judicial 
Commissioner to disturb the finding of the first appellate 
Court that the agreement. w r as not harsh or extortionate, and 
that it was a fair bargain. 

It remains to consider what is the proper decree on the 
facts of this case. 

In view of the finding of the first appellate Court it must, 
lie taken that the agreement of November 11, 1912, was 
not extortionate, harsh or unconscionable, and that it was a 
valid and binding agreement. It is clear that the defendant 
committed a breach of the agreement by his failure to carry¬ 
out the terms thereof, when his appeal to the Judicial 
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Committee of the Privy Council, referred to in the agreement, 
was successful. The only other question is to what relief 
was the plaintiff entitled in the suit ? 


It was found, as already mentioned by the learned District 
h Judge, that compensation in money was an adequate relief 
to the plaintiff, and this finding was affirmed by the Court 
of the Judicial Commissioner. Consequently it must he 
taken for the purpose of this appeal that the above mentioned 
finding stands. Their Lordships desire to add that they 
see no reason for thinking that the finding of the Courts in 
India in this respect was in any way incoiTect. 

Tlie material provisions of the Specific Relief Act (I. of 

1877) are ss. 12 (c) (d) and the explanation thereto, 19, 21 (a) 
and 22, and arc as follows:— 


“12. Except as otherwise provided in this chapter, the 
xpee,fie performance of any contract may in the discretio, 

" I 0 C ° Urt be enforced ■■■•(c) men the act agreed t, 
’ done is such that pecuniary compensation for its non 

performance would not afford adequate relief; or (d) whe, 

for the non rf PCeuniary compensation cannot he got 
to. the non-performance of the act agreed to he done. 

II,e ^', a rr,r Unte imd UntiI ' the contrary is proved 

a contract tn e '' Ud tIiat t,le breach of 
relieved." m0Tab,c pro P er ^ can he thus 
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" The - jurisdiction to decree specific performance is 
discretionary, and the Court is not bound to grant such relief 
merely because it is lawful to do so; but the discretion of 
the Court is not arbitrary but sound and reasonable, guided 
by judicial principles and capable of correction by a Court 
of Appeal. 

” The following are cases in which the Court may properly 
exercise a discretion not to decree specific performance: 
I. Where the circumstances under which the contract is made 
are such as to give the plaintiff an unfair advantage over 
the defendant, though there may be no fraud or misrepre¬ 
sentation on the plaintiff’s part.” .... 

Reliance was placed by the learned counsel for the plaintiff 
on the explanation to s. 12, and it was argued that the learned 
District Judge was right in making a decree for specific 
performance. The obvious answer is that in this case the 
presumption referred to in the explanation was rebutted, 
because it was proved and found that the breach of the 
contract could lie adequately relieved by compensation in 
money. 

It was further argued that it was probable that pecuniary 
compensation could not be got for the non-performance of 
the act agreed to be done, and that consequently the case 
fell within s. 12 ( d ). This point, as far as their Lordships 
can discover, was not taken in the Courts in India, nor was it 
mentioned in the reasons set out in the plaintiff-appellant’s 
case on appeal to this Board. The learned counsel for the 
plaintiff was not able to draw their Lordships’ attention to 
any evidence which would justify them in holding that there 
is a probability that pecuniary compensation, if awarded, 
cannot be recovered. 

In view of the finding that compensation in money is an 
adequate relief to the plaintiff and in view of the express 
provisions contained in ss. 12 (c) and 21 (a), their Lordships 
are of opinion that a decree for specific performance of the 
contract should not lie made. 

The decree, therefore, must be for compensation in money, 
and the only .remaining question is one of amount. There 
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is no difficulty in this respect. It i s clear that at the dal, 
f the breach of the contract the value of the village was 
about hs.20,000, and the learned District Judge held that 

J am0U " t ° f the “ dama S e V’ "hieh he thought would have 
been an adequate relief, was Rs.20.000. 

The proper order, therefore, is that a decree in favour 

ti* 1>amt,fl - S,,0u,d be ma(Je for Rs.20.000. with interest 
•eon a t le rate of 6 per cent, per annum until realization 

Consequently, their Lordships are nf n • • 
plaintiff’s appeal should h, . , 0p,mon fhat the 

the Courts i^India T -/ n<1 d — of 

said decrees relate to the ^ *** * * XCept in so far as the 
shou,d a decrce 

fat the defendant should pay the costs of tl '' "***"**' 
fhat the order of the Court nf m t i,s a PI )ea b and 

to Payment of costs contll ° Cora “~ as 
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■accordingly. ' humbly advise His Majesty 
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Appellants 


and 


1IEMENDRA KUMAR ROY and Others | Respondents. 
(Decree Holders) .j 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Mesne Profifs-Decree and Plaint silent as to future ProfitS-Mcsne Profits 
recoverable to Date of Possession-Suit between camindars jointly entitled 
-Land‘in lchas Possession of Patnidar—Basis on wh *ch mesne Profits 
recoverable—Code of Civil Procedure (Act XIV. of 1882), ss. - » - - 

Land to which three families of zamindars were entitled in certain 
shares became Muriate*. On reformation the Government took 
possession an.l let it on a patni lease. One of the three families recovered 
the land from the Government and continued the patnidnr m possession. 
Subsequently members of the other two families sued the familj «h« 
had recovered the land and the patnidnr claiming possession of t . 
shares and mesne profits, which tlu-y valued down to the date of the 
plaint. In 1900 they woro decreed possession and mesne profi s o 
ascertained in execution. The decree was finally affirmed by » 

Privy Council in 1917. Owing to the appeals the plaintiffs did 

obtain possession until 1919:— 

Held, (1.) that the plaintiffs were entitled to mesne profit.^ down to 
the date when they obtained possession; (2.) that the l.ab. . f H 
zainindar defendants under the decree was no joint an«li *jveral 
the patnidnr, and that under the explanation to s 211 of the CWj of 
Civil Procedure, 1908, the mesne profits recoverable fro... then, »hould l e 
based upon tte rent they received from the patnidnr, not upon the 

produce value of the land. 

Decree of tlie High Court I.L.R. 5.1 C. M2 reversed on the .eeond 
point. 

Consol,dated Appeal (No. 156 of 1927) from two decrees 
of the High Court (June 9, 1926) varying decrees of the 

Subordinate Judge of Nadia. 

The appeal arose in two execution proceedings in circum- 
stand s which appear from the judgment of the Jud.cn.i 

Committee. 

The questions for determination were (1.) Mhethei und 
a decree for possession and mesne profits obtained > 10 

* Present: V, scooter Dined,. v. Lord Carson, and Sir Ci,ari.es Sarcant. 
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respondents in 1906 the mesne profits were recoverable only 

down to the date of the suit, or down to the time when they 

obtained possession, that time owing to appeals being about 

thirteen years later; and (2.) whether the zemindar appellants 

were liable jointly and severally with a patnidar in actual 

possession to pay mesne profits based on the produce value 

of the land or were liable merely in respect of the rent they 
liad received from the patnidar. 

decree fhe^uty* ^ “ tt) °” the **"«• <* the 
ecrec the plamtiffs were not entitled to mesne profits for a 

r r u,iott ° f - - < 2 > 

,iab,t 

eonl^ V'Y' 1 C " 2 

(Cuming and Page ,JJ ) werP nf • • ’ Earned judges 

"■at the present^,! J^lThT: °" ^ SeC °” d < " leS,i ° n 

'nth those in actual possession and were" - a " d ’ CVm,IIy 
"ith them? as some of the land had h , J ° lnt tortfeasors 

™ “ t,,at * c ° u,d —£ 

• *** te of the ^'leer^o^ma'kes prf - "'** f ° rCe at 

by *»• 211 and 212. ‘ n for “‘esne profits 

192.9. Feb. 12 14 

11 ■ 11 ■ «r/for ti,e appeUmits^T “ d 

"" t,ee,e< -- ■'» conjunction with (he ‘’“'i ' “T"™" 0 ” of 

" ere e,1,i,le<J to mesne profits „ v ,,lnlnt ' ,he Pontiffs 
Sect. 212 , not ,2,, t ° '° ,he d “*c •» the 

«**'. C °>'« relied upon ml ,, * ° f 1882 ■PI**. The 
'“’Wt- (1) That ease 1,0,2 " T ‘ Truster 

*J e feievant provisions 'of , v l,iJ’di'fT TT ,b ° C ° de o{ 1839 . 
of the Code of 1882. Second,,. 2'™,,,™“ ? 211 and 212 

the wplaiiation the anneiL, * 211 applies, then under 

;; tb * pah, to'thir T" 0, "- v -p- 
""• v ■cccivodi they acted ,!! "V* °'" J ' P™*t which 

Pa “ li and «* cultivating tboTa'd « C °" tin,,il « «* 

b fie lands themselves. The 

mo*)!.*.,! 
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appellants were co-tenants with the plaintiffs. They were 
therefore not trespassers in law, nor joint tortfeasors with 
the patuidar. In Pugh v. Ashutosh Sen (1) the Board held 
that Doc v. Harlow (2), which was relied on in the High Court 
on that point, lays down no principle at all. In any case, 
the measure of liability was that prescribed by the explanation 
to s. 211. 


Upjohn K.C. and Dube for respondents Nos. 1 a to 3. The 
judgment of the trial judge in 1906 shows that he treated the 
claim as including future mesne profits. The decree upon 
its true construction entitles the plaintiff to them: Dhurne 
X a rain Singh v. Bundhoo Ram (3) ; Fakharuddin v. Official 
Trustee of Bengal.( 4)The order for possession itself carries the 
right to mesne profits to the date when possession is given: 
Lelanund Singh v. Luckmissur Singh. (5) The mesne profits 
recoverable from the appellants were rightly based upon 
the produce value of the land. That clearly was the right 
basis as against the patnidar. The appellants were in law 
joint tortfeasors with him, and their liability under,the decree 
was joint and several with him. That view was accepted by 
them in the High Court, and is not affected by s. 211. 


Sir (leorge Lowndes K. C. replied. 

The judgment of their Lordships was delivered by 


Viscount Dunedin. This is a case which has arisen out 
of one of those curious effects of nature which have oftcu 
been before the Board—namely, the behaviour of the Ganges. 
There were three families who, for brevity’s sake, have been 
named the Kundu set, the Mukherjee set and the Roy set. 
They were three families of zamindars who were in joint 
possession of certain mauzas called Durlabhpur in Jirat 
and Hatikanda. They were in joint possession in law. It 
was quite true that they had a separate taujih number, but 
that makes no difference to the legal character of the 
possession. These properties disappeared under the Ganges. 


.( 1 ) 

( 2 ) 


(1928) L.R. 56 I.A. 93. (3) (1869) 12 S.W.R. 74. 

(1840) 12 A(l. & E. 40. (4) (1881) L.R. 8 I.A. 19/. 

(5) (1870) 13 Moo.I.A. 490. 
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After a considerable period of years they reappeared, and wheu 
they reappeared they were in juxtaposition to some property 
held by the Government. The Government assumed that 
the land which had come out of the Ganges was an accretion 
to their property, and proceeded to put tenants upon it, 
but. after a certain time the zamindars woke up to the fact 
that it might be their property that had reappeared from under 
the Ganges, and, accordingly, they took the ordinary steps— 
namely, an application to the Court of the Collector. Originally 
the two sets, the Roy set and the Kundu set, made applications, 
but the Roy set did not persevere, and there is a copy of the 
order sheet in the Court of the Collector in which, * dealing 
with the Roy application, it says: “ The notice-givers took 
no steps to establish their right to the lands claimed by them 
as a reformation in situ. On the other hand the Kundu Babus 
of Moan have succeeded in establishing that Government 

I 38 n ,° nght t0 the mauzas of Jirat and Durlabhpur.” 
Accordingly there is „„ , he other order sheet a certified 

copy of order of release in which the Collector says- “ I 

accordingly order that the lands included within the revenue 
survey boil'idaries of Char Jirat and Durlabhpur as shown 

"* * h,b,ts A and A (2-> be released.- That put the Kundu 
people ,n lawful possession of the whole of the lands. It is 

h e 0 7 ;; , 1 T * l,ll0,,8h in P—K- of the 

*' le lands ' "•'« not really in one sense in lawful 

only e Tright Ca tT» ,h 6 ey b ‘ d ' “n r ° SardS ““ ° tl,er t "’° families - 

they had th ° ught 

to a person „f the name of s i s ’" “ '° * “ *» pat “ i 
the land well and <etti , ^ !• S 1 see,ns to have worked 

h “ rent to the 

got possession of the land under ii i ” * * Kundu famil >' 
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a right to a 10 annas share of it, they had better make 
effectual their right, and accordingly they raised action for 
that purpose. That suit was defended by the Kundus. 
The first judge gave judgment in favour of the plaintiffs; 
then there was an appeal in which that judgment was 
reversed, and then there was an appeal to the Privy Council, 
which restored the judgment of the first judge. 

That suit was for the recovery of the land and mesne 
profits. The suit was brought against everybody who was 
found there; it was brought against the Kundus, the 
Government, and a certain gentleman connected with the 
Government who had had partial possession of land 
before the period at which the Kundus were readmitted 
and it was also brought against Srish, who was found to 
be the person in actual possession. The decree in that suit 
was as follows: “It is ordered that the claim of this suit 
be decreed with costs and mesne profits and interests against 
the principal defendants and the defendants subsequently 

added. The amount of mesne profits to be ascertained 

in execution.” 


The questions that are now before their Lordships arose 
when the amount of mesne profits had to be ascertained in 
execution. Two questions arose in connection with that. 
The first is as to the period for which the mesne profits should 
be allowed. The terminus a quo, so far as these particular 
defendants are concerned (because it is only the Kundu 
defendants that are here), was, of course, when they were 
first readmitted to possession, but the terminus ad quem 
might either be the raising of the suit or the time when the 
plaintiffs got an order giving them the right to be on the 
lands. Upon that the High Court have held that mesne 
profits must go to the further period, and this appeal is 
first against that. 

Their Lordships think that this matter is really decided 
by authority. “That the claim of this suit be decreed with 
costs and mesne profits” has been decided to mean profits 
up to the time of the plaintiffs’ readmission to the land. The 
argument on the other side was that when you looked at 
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vliat was actually claimed in the plaint the plaint had said: 
4 ‘Suit for declaration of title to and for recovery of possession 
•of immovable property and mesne profits, valued at Rs.7545,” 


and then when you come to the statements, in para. 9, the 
value of the land is put at Rs.6156, and then it goes on to say: 
“The mesne profits amount to Rs.1389-5-8 as per accounts 
given below.” Now, that Rs.1389-5-8 is only a calculation 
up to the time of the institution of the suit. Although that 
is so, inasmuch as the decree is “with costs and mesne profits.” 
it has been held in many cases and cannot be gone back upon 
that s. 211 of the Code of Civil Procedure having said that: 

When the suit is for the recovery of possession of 
immovable property yielding rent or other profit the court 
may provide in the decree for the payment of rent or mesne 
profits in respect of such property from the institution of 
the suit until the delivery of possession to the party in whose 
favour the decree is made or until the expiration of three 
years from the date of the decree (whichever event first 
happens),” a decree in this form is an exercise by the Court 
Of that power urnler a. 211. Their Lordships are, therefore, 
clearly of opinion that on this first point the appeal fails. 


W, the second point is: On what basis the mesne profits 

ore to be computed. The same s. 211 gives an explanation 

of what mesne profits ” are. •• • Mesne profits ’ of property 

mean those profits which the person in wrongful possession 

of such property actually received or might with ordinary 

diligence have received therefrom, together with interest 
Oil such profits.” 


j. c. 
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to have turned upon a contention which does not 
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That argument was quite rightly p»t aside. 
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Hut then there is another argument. Mr. Upjohn wished 
their Lordships to think that this other argument, which will 
he stated presently, was never started until the parties got 
before this Board. Their Lordships do not think that can 
he said, because in the judgment of the High Court this was 
said: “The second question now arises for consideration— 
namely, upon what basis are such mesne profits to be 
ascertained? In this connection the respondents have relied 
upon two main contentions: (1.) That the plaintiffs are 
entitled to recover from the defendants only such profits 
as the plaintiffs using reasonable diligence could have made 
if they had been in possession of the lands, and inasmuch as 
the plaintiffs are either zamindars or patnidars and would 
not themselves have worked as cultivators of the land, they 
are only entitled to recover mesne profits upon a rental basis.' 

That is the argument which has already been mentioned 
as not being worthy of very much attention. But then the 
learned judge goes on: “ (2.)That each of the judgment debtors 
is liable only for the portion of the mesne profits that he 
actually received or with reasonable diligence might have 
received during the period in which he was in wrongful 
possession: that is to say, the person in actual possession 
is liable only for the nett profit which he received after 

deducting working expenses.” 


Now. the question which was directly raised by the appellants 
here is this: They say: “We are only liable for what we really 
got—namely, what we got from Srish; allowing Srish to go 
on as he had done with the Government • was perfectly 
reasonable; you cannot think that it was necessary for us 
to put out Srish and- begin to cultivate ourselves, and 
therefore we, in the. terms of the Code, are only liable for 
what we really got.” r .- 

I 

Mr. -Upjohn has argued the case with his usual ability 
and more than his usual ingenuity, and it comes to this? 
lie begins with the decree, and he says that was a decree for 
joint and several liability. Then he says:' “These people 
really did not take this point sufficiently.” Well, they may 
not have taken it sufficiently in the first Court, because their 
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Lordships think they rather wandered into the question 
which they have already dealt with, but their Lordships think 
it is perfectly clear from what has been read of the judgment 
that they took it in their second point referred to by the 
f- High Court. Then the argument proceeds thus! The 
judgment was against them, and it was against them upon 
tus theory that these people were all trespassers; not oulv 
were the Kundu defendants trespassers but Srish was a 
trespasser. lie was put in by the Kundns; the Kuudus 

h ;d |' eal ri " ht * an<1 > therefore, lie had not a right 
Accordingly as the decree was for joint and several liability 
.von may take the mesne profits upon the calculation of what 

fo, that ! ,aUd ’ aDd = et deeree a * ai «*t all the others 

io. that amount. Their Lordships have great difficulty 

;;; Ioohn * **«^ or . for that 

ZrTinZZ’ e - en ? Kund,,s as ‘-I— . because they’ 
ere n possession of the land and on the only le-al title to 

vluel, eiLs.ed namely, the .ease from J 

it is quite true in one sense that • tDt * 

possession because they were takiu* the IT* “ " r0Ugful 
they were only entitled to V * „ W,,ole I 1 ™***. "'hercas 
16 annas of the “ Be Z , 

Lordships eannotZop', 

it is to be construed "apnHe 811 ] 1 * W * 1 deClee ' They think 
test be taken. Sunno* ando s,u " ula singulis. Let this 

had refused to quit posse^on°cl n 11Umerous (lef ™<lants 
have been put in prison h* ’ */ 8 tl,C other l,ef< ?ndants 

contumacy to the decree? Whit nut\ T, d ° fcndant " as in 
that under such a deeree as against ^ ‘ * th ? r ° for sa * vin S 
ant you are entitled to say I will ° ne ?? Pticw,ar <iefend- 
,nesne profits which you -ot aren h ‘ ^ lab,C 110t for the 
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" ,th whom, under the decree * i0meb ° dv e,se S ot and 
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ans, and that dealing with 


J.c. 

1929 

Gt'RUD \S 

Kunlu 

Cnown- 

HUKV 

v. 

IIEMENDHa 

Kumar 

Kov. 


298 


INDIAN APPEALS. 


[L.H. 


J.C. 

1929 

Gurudas 

KUNDU 

Chowd- 

HURV 

V. 

Hemendra 

Kumar 

kov. 


these Kundu defendants, and with them alone, their liability 
is just exactly what it is said to be by s. 211 of the Code of 
Civil Procedure—namely, that which they themselves received 
—no case having been made that they by ordinary diligence 
could have got any more. 

The result is that upon this second point their Lordships 
are of opinion that the appeal succeeds. 

Their Lordships will, therefore, humbly advise Ills Majesty 
to declare that the mesne profits be allowed up to the 
date of the readmission of the plaintiffs to the land, but are 
to be calculated only on what the defendants actually 
themselves received as rent from the land let. There will 
be no costs either before this Board or in any of the Courts 
below, as this has been a divided success, and any costs paid 

must be repaid. 



Solicitors for appellants: T. L. Wilson <£* Co. 

Solicitors for respondents: Watkins <f- Hunter; Vallance 
<(• Valla nee. 
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NARSINGH PARTAB (Plaintiff) . 

AND 

MOHAMMAD YAQUB and Others \ 
(Defendants).J 

ON APPEAL FROM THE CHIEF COURT OF OUDH. 


Appellant ; j. c.* 

1929 


March 15, 

Respondents._ 


Mortgage—Construction of Mortgage—Mixed Simple and Usufructuary 
Mortgage-Mortgagor failing to give Possessionr-Remedy of Mortgagee 
Transfer of Property Act (IV. of 1882), ss. 67, 68 and 98. 

A mortgage executed in 1923 to secure an advance of Rs.30,000 and 
interest stated by clause 2 that a half share in certain villages had been 
hypothecated in lieu of the principal and interest, and that in order to 
pay the interest possession had been delivered to the mortgagee; clause 3 
provided that the principal was to be repaid within thirty-five years; 
clause 4, that the mortgagors should remain entitled to eject tenants, 
to enhance rents, to cultivate the land and to issue leases, and that if 
there should be a surplus after paying the interest it should be applied 
to paying the principal; clause 5, that if at the appointed time the 
mortgagors should not repay, the mortgagees should have power to 
realize the sum due by sale; clause 7, that if the mortgagees were 
deprived of possession then the liability should rest with the mortgagors 
The Rs.30,000 was duly advanced, but the mortgagors failed to deliver 
possession of the mortgaged property. In 1924 the mortgagee sued to 
realize the sum due by sale, or for a money decree:— 

Held, that the mortgage, upon its true construction, was not an 
anomalous mortgage to which s. 98 of the Transfer of Property Act, 
1882, applied, but was a mixed simple and usufructuary mortgage; 
that the money owing had become payable by s. 68 by reason of the 
fnilura to gl ve possession, and that consequently the mortgagee had a 
right unrler s. 67 to a decree for sale. 

Decree of the Chief Court varied. 

f n PP fu L //! N °‘ 112 ° f 192?) fr ° m a deCree 0f the Chief Co «rt 
o Oudh (October 12, 1926) varying a decree of the Subordinate 

Judge ot Rai Bareli. 

The appellant brought a suit to enforce a mortgage of 

■fP V 92 J’ by Sal<: ° f ,he mortgageU property, or for a money 
aecree for the amount owing. The Subordinate Judge made 
a decree ... the usual form for the payment of the mortgage 
money by sale. He held that the mortgage in question was 
eomb.nat.on of a simple mortgage and an usufructuary 

* Present: Loan Shaw. Loan Tonus, and S.a LAscnnor Sanoshso*. 
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mortgage so that it was governed by s. 68 of the Transfer 
of Property Act (Act IV. of 1882). The Chief Court, 
differing from the Subordinate Judge, held that the mortgage 
was an anomalous mortgage governed by its own terms by 
virtue of the provisions contained in s. 98 of the Act, so that ^ 
the only remedy to which the mortgagee was entitled was for 
possession of the mortgaged property under the terms of the 
mortgage deed. 

The terms of the mortgage appear from the judgment 
of the •Judicial Committee. 

1929. Feb. 22. Dunne K.C. and .S’. Hyam for the 
appellant. 

The respondents did not appear. 

March 15. The judgment of their Lordships was delivered by 

Lord Tomlin*. This is an appeal by the plaintiff in the 
suit from a decree dated October 26. 1926, of the Chief Court 
of Oudh which varied a decree dated August 13. 1925, of 
the Court of the Subordinate Judge at Rai Bareli. 

On April 8. 1923. a mortgage, which was duly registered, 
was executed by the first two defendants in favour of the 
third defendant to secure an advance of Rs.30,000 carrying 
interest at the rate of 5 annas and 1 pie per cent, per month. 

By clause 2 of this mortgage it was stated that an 8 annas 
share in certain villages had been hypothecated in lieu of the 
principal mortgage money and interest and in order to pay 
the annual interest on the mortgage money possession over 
the hypothecated property had been delivered to the 
mortgagee, who, after paying the revenue, should appropriate 
the surplus profits to the extent of the annual interest. 

By elapse 3 the mortgage money was promised to be 
repaid within thirty-five years; and at the stipulated time 
when in Khali fasl in the month of Jeth, or at any other 
time, the mortgagors should pay money to the mortgagee 
the mortgaged property should become redeemed. 

The fourth clause of the mortgage contained a further 
provision that the mortgagors should remain entitled to 
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<*jeet tenants, to enhance rent, to cultivate land, and to issue 
leases and after enhancement and payment of interest if 
there he left any surplus, or if the mortgagors pay any year 

K OI eacl ‘ * vcar an - v a,nount ot ’ money, then that money should 
he deemed to have been paid towards the principal and 
interest, on the money paid should be deducted; and that 
the mortgagee like the mortgagors, should possess all the 
remaining powers during the period of bis possession. 

By clause 5 it was provided that if the mortgagors fail to 
pay the mortgage money and fail to redeem the morfa«e 
»t the appointed time, then the mortgagee should have power 
to realize the money title to him by sale of the mortgaged 
property; and that if the mortgaged property should be 
found to be insufficient to satisfy the full demand then th» 

■ rtgagee Sl,0U] ' 1 * to -cover the halauee from ,W 

ter pt-opert.es of the mortgagors. Clause 7 provided that 

, , ' "" ot an - v ««y part or whole of the 

no.Mged property were to g „ out of the mortgage.', 

#r * f '" m " m <» any disturbance in The 

the li,biii, - v 

failed' firSt <,efe ' K, “ ,s 
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mortgaged property and if *' sa,e of the 
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or recover his money by sale of the mortgaged property 
before the time fixed (that is the expiration of thirty-five 
years) and was not one to which s. 68 of the Transfer of 
Property Act applied and that in view of certain facts alleged 
in the written statement the plaintiff was estopped from 
bringing the suit. 


4 


By his judgment, dated August 13, 1925, the Subordinate 
Judge found on all issues of fact in favour of the plaintiff 
and in particular he found that the first two defendants 
had failed to put the mortgagee in possession and had 
remained in possession themselves, and as to the issue whether 
the plaintiff was entitled to sue for a sale or a money decree 
he held that the plaintiff was entitled to a sale decree under 
s. 68 of the Act and passed a decree giving the two first 
defendants till February 13, 1926, to redeem the property 
at the amount for principal interest and costs mentioned in 
the decree and in default of payment on or before that date 
a sale was ordered. 


On November 17, 1925, the first two defendants appealed 
to the Chief Court of Oudh at Lucknow. 

The Court allowed the appeal, setting aside the decree of 
the Court below and in lieu thereof granting a decree for 
possession of the mortgaged property. 

The learned judges of the Chief Court held that the 
mortgage in question was an anomalous mortgage and not 
a combination of a simple mortgage and an usufructuary 
mortgage, and therefore that s. 68 of the Act was excluded 
and s. 98 of the Act applied, under which the plaintiff was 
only entitled to a decree for possession in accordance with 
the terms of the mortgage deed; their view of the mortgage 
deed was that under it the mortgage money was not 
recoverable before the expiry of thirty-five years and 
therefore that the mortgagee’s right to enter into possession 
and the mortgagors’ obligation to deliver possession must be 

given effect to. 

The plaintiff obtained leave to appeal to His Majesty in 
Council and appealed accordingly. On the appeal none of 
the defendants appeared. 
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In order to appreciate the point to be determined it is 
necessary to refer to the relevant sections of the Transfer of 
Property Act. 

p. ^ simple mortgage and an usufructuary mortgage are 
defined in s. 58 (b) and (</) of the Act, as follows:— 

“58 ( b ). Where, without delivering possession of the 
mortgaged property, the mortgagor binds himself personally 
to pay the mortgage-money, and agrees, expressly or impliedly, 
tiiat in the event of ln'.s failing to pay according to his contract, 
-the mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be applied, 
so far as may be necessary, in payment of the mortgage 
money, the transaction is called a simple mortgage and the 
mortgagee a simple mortgagee. 

“ j8 ( d). Where the mortgagor delivers possession of the 
mortgaged property to the mortgagee, and authorises him 
to retain such possession until payment, of the mortgage- 
money, and to receive the rents and profits accruing from tho 
property and to appropriate them in lieu of interest or in 
payment of the mortgage-money, or partly in lieu of interest 
”, Pa, '" y pa - vn,ent ” f mortgage-money, the tr„„s- 

mortgage and the mortgagee 

an usufructuary mortgagee ” 

the Court an order that th' , 7 ? obtaln 

debarred of his right to l ^ Sha11 be ubsol ’>tely 

tl.«t the ,.7"; fe s l. r "' eCm " ropPrty »" « order 

*» sue ilm mongagor S fm.''°he : ml?' m °'' t!!a " e0 h ’ 1S ” 

following cases only: (a) Where t, r 6W-money m the 

^ repay the same; ( b ) Where the n m ° rtgag0r binds I,i,usel f 

‘" C " '-Ole or par, ’J L 

wrongful act or default of tho * \ consequence of the 

default of the mortgagor, (c) Where, the 
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mortgagee being entitled to possession of the property, 
the mortgagor fails to deliver the same to him, or to secure 
the possession thereof to him without disturbance by the 
mortgagor or any other person.” 

Sect. !)8 of the Act is headed “Anomalous mortgages” 
and is in the following terms: “In the ease of a mortgage 
not being a .simple mortgage, a mortgage by conditional sale, 
an usufructuary mortgage or an English mortgage, or a 
combination of the first and third, or the second and third, 
of such forms, the rights and liabilities of the parties shall 
lie determined by their contract as cvidcncul in the mortgage- 
deed. and, so far as such contract does not extend, by local 
usage.” 

The first question is whether upon its true construction 
the mortgage is one which is outside the scope of s. 98, and 
.-econdly if it is outside the scope of that section to what 
remedy the plaintiff is entitled having regard to the provisions 
of ss. 67 and GH. 

In their Lordships’ opinion the mortgage is a combination 
of a simple mortgage and an usufructuary mortgage. The 
only clause in the mortgage which presents any difficulty 
is clause 4. but that clause appears in their Lordships’ view 
at most only to enable the mortgagors to act as manager 
without in any way detracting from the effect of clause 2, 
which entitled the mortgagee to possession. On this view 
of the construction of the mortgage deed s. 98 of the Act 
has no application to the case. 

It is plain according to the findings of the Subordinate 
Judge that the first two defendants have failed to discharge 
their obligation of making over possession to the mortgagee 
and have thereby deprived the mortgagee of part of his 
security and in these circumstances their Lordships are of 
opinion that under s. G8 the money has become payable and 
the plaintiff is entitled to a money decree for the same, but 
if the money has become payable under s. 68 their Lordships 
are further of opinion that under s. 67 a decree for sale can 
be made. It would indeed be a startling result of the 
legislation if in such a case as this where a default has been 
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made by the mortgagors of a kind which materially affects J.C. 
the- mortgagee’s security there existed no remedy for the 192 9 
immediate enforcement of the mortgage. 

In the result, therefore, their Lordships are of opinion Pa ^ tab 
that the appeal should be allowed with costs and the order Mohammad 
i'of the Subordinate Judge restored with the date for redemption Ya ou b - 
extended for six calendar months from the* date of His Majesty’s 
Order hereon and their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors for appellant: Barrow, Rogers & Nevill. 


SATISH CHANDRA JOARDAR and Otiiers\ 

.. 


(Plaintiffs) 


Appellants : 


AND 


BIRENDRA NATH ROY (Dependant). . Respondent. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 
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Possession of Owner till Dispossession-Evidence of Possession by others 
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t atTe t for possession of the plot. The defendants contended 

hat the suit was barred by the Indian Limitation Act, 1908 Sch I 
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Appeal (No. 69 of 1928) by special leave from a decree of 
the High Court (March 5, 1926) reversing a decree of the 
District Judge of Krishnagar (June 30, 1925) which reversed 
a decree of the Subordinate Judge of Nadia. 

The suit was brought by the appellants on June 23, 1917, 
against defendants, including the respondent, described as 
the Natores, for possession of a plot of land of 155 bighas 
which had emerged after diluvion shortly before 1905. 

The plot in suit formed part of an extensive mahal, which 
had been diluviated for many years, and had emerged later 
than the rest ot the mahal. In a suit commenced in 1897 
the Xatores had ejected defendants described as the Tagores 
trom the mahal, and on June 27, 1905, had obtained against 
them an order for possession of the plot now in suit; they 
had also recovered mesne profits against the Tagores, based 
upon the report of a commissioner which, as they contended, 
showed that for the year 1904 the mesne profits payable 
included a sum in respect of the plot. In a suit brought in 
1908 by the appellants’ father against the Natores claiming 
title to the mahal, the High Court in 1915 held that the 
Natores had acquired a title by adverse possession to the land 
other than the plot now in question, but declared the title 
ot the appellants to that plot; an order for possession was 
not made, the Court finding that the defendants (the Natores) 
had not taken possession in 1908 when the suit was 
commenced, and being of opinion that possession of the 
plot had not been asked for in the suit. 


In the present suit the appellants claimed under the decree 
of 1915; they also alleged a dispossession less than twelve years 
before suit. The defendants pleaded that the suit was barred 
by limitation, also by res judicata and under Order ir., r. 2. 

The Subordinate Judge at the first hearing dismissed the 
suit as barred by res judicata and under Order n., r. 2. 
The District Judge reversed that decision and remanded the 
suit for trial, and the High Court (Richardson and 
Suhrawardy JJ.) affirmed that decision. 

On the remand the Subordinate Judge dismissed the suit, 
holding that it was barred by limitation. The District Judge 
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reversed that decision, -but the High Court (Cuming and 
Page JJ.) restored the decree of the trial judge. 

The facts, and the grounds of the decisions of the High 

Court, appear fully from the judgment of the Judicial 
. Committee. 

1929. April 19, 22, 26, 29. Dunne K.C. and A. M. Talbot 
for the appellants. The suit was not barred by the Indian 
Limitation Act. 1908, Sch. I., art. 142. The* High Court 
, by lts Judgment in 1915 found that there had been no 
dispossession of the plaintiffs before 1908, and on that finding 
refused them an order for possession. The date of the order 

for possession against the Tagores— namely, June 27 1905_ 

h> the earliest date at which it can be contended that' the 
defendants took possession, and that is just less than twelve 
years before the present suit. The High Court in 1915 found 
that there had been no dispossession by the Tagores at an 
earher date; in any case there was no evidence in this suit 
of possession by the Tagores. The report of the commissioner 
as to mesne profits was not admissible as against the 
• Plaintiffs who were not parties to those proceedings. In 
any case it ,s evidence of no more than that the lands were 
cultivable earlier than 1905, and does not show that the 

pJnt'S T m 3CtUal P0SSeSS1 '° n - The *^10 being in the 
the df S .- * V reraained in instructive possession during 

someb^dv^lse^^Zlr ^ ™ aCtUal p0sseHsion by 
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sui KC ‘ aDd POrikh f0F the res P° ndent - ^ in the 
SU ‘ 0f , 1908 Possession of the plot was claimed the present 

su. ,s barred by res judicata, as possession was refused; 

J they did not then claim possession the suit is barred by 

/ f r r ' 2 ' In any case the 5uit is barred by art. 142 
■ ° £ ; he L,mitatl0u Act. The appellants by their plaint alleged 
a dispossession and the onus was upon them to prove that 

d «as within twelve years of the suit: Muhammad Amanulla 

V> Badan S<n 'J h W: Kanta Lahiri v. Gabar 

Ah Khan. (2) The order of June 27. 1905, obtained against 
e Tagores itself raises a presumption that the Tagores were 
m possession previously. The report of the commissioner 
shows that the mesne profits recovered from the Tagores 
included a sum for 1904 or earlier in respect of this very plot. 
That was an official report as to possession of the land and 
was admissible against everybody: Dinomoni Choudhrani 
v. Brojo Mohmi Choudhrani. (3) The whole of the evidence 

“ “ 0t upon the record : i f there is a doubt as to possession 
by the Tagores the case should be remanded. 

Dunne K.C. in reply. In the 1908 suit it was not held that 
Jf the plaintiffs were not in possession of this plot tfiey were 
not entitled to possession. The High Court found that in 
1!»08 nobody was in actual possession. Dinomoni’s case (3) 

referred to a police report made under Act X. of 1872 and 
does not apply. 

June 7. The judgment of their Lordships was delivered by 

Sir John Wallis. The present suit relates to a triangular 
piece of land forming the southern portion of the mauza 
Bhairabpara, a small permanently settled estate consisting 
of a long narrow strip of land, liable to diluvion by the river 
Padma on the north and by the river Gorai on the south. 
At times the whole mauza has been completely submerged, 
and when above water would appear to have been the subject 
of incessant litigation. 

About the year 1882 it was totally submerged, and when 
it reformed and became fit for cultivation, the Tagores, who 

(1) (1889) L.R. 16 I.A. 148. (2) (1912) 17 Cal.W.N. 389 (P.C.). 

(3) L.R. 29 I.A. 24. 
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are the owners of an adjoining estate, entered upon it. 
Thereupon the present defendants, the Natures, who own 
another adjoining estate, instituted a suit, No. 127 of 1897, 
in the Court of the Subordinate Judge of Nadia against the 
Tagores, claiming that the lauds on which the Tagores had 
entered belonged to their own mauza of Keshapore or 
Bhairabpara. For the purposes of that suit a map was 
prepared by a commissioner, Mr. J. N. Roy, which showed 
t lat in 1898, at the date of the report, the river Gorai had 
moved northward and then ran through the mauza of 
hairabpara, thus separating the southern portion, which is 
the subject of the present suit, from the rest of the mauza. 

In that suit the Subordinate Judge held that the plaintiffs 

r, 0 p r M r ,it,e - but ,hat ,he -* - — 

b5 0 “ e a Xh r e ?' S,ri " JUd6e ’ " h ° Se affirmed 

High Court on second appeal, held that the defendant 

Tagores had no title, that the plaintiffs had shown ,h"t 

Bhairabpara was identified with their mauza of Keshapore 

and even if it were not, they had acquired a title by adverse 

~ •Hr. ~ .* 

profits. F P 0 ^ 6 ^ 1011 and mesne 

“ “jr.t,™ 
z.t 

lands ,n the mauza in accordance with the report of . 
commoner Which was duly confirmed by the Court. 

On April 15, 1908, the present plaintiffs' father l • • 

alleging that, when the lands of meSDe profits > 

liad become fit for cultivnf a mauza had reformed and 

possession, he was^L, ““th^d, f to 

possession in execution of their d endante ' wh ° had taken 
- the suit already mentioned' " the 
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The Subordinate Judge held that the plaintiff had proved 
his title, but that he was barred as to 600 bighas, forming the 
northern portion of the mauza, the defendants having acquired 
a title by adverse possession for twelve years before the 
last submergence of the mauza. 

The defendants appealed, and the plaintiff filed cross- 
objections, and. while the appeal was pending, the plaintiff 
died, and his sons and legal representatives, who are the 
plaintiffs in the present case, were substituted for him. 


On appeal the learned judges of the High Court were of 
opinion that it was impossible to locate the 600 bighas, which 
the Subordinate Judge had held to have been in possession 
of a factory holding under the defendants. The}' came to 
the conclusion, however—it is said, for the respondents, quite 
wrongly—that the defendants in their 1897 suit against 
the Tagores had not claimed the southern triangle of 
Bhairabpara, which the learned judges said was then in the 
bed of the river Gorai, and hence they concluded that the 
factory holding under the defendants had been in possession 
of the whole of Bhairabpara minus the small southern triangle, 
and they accordingly held the suit to be barred except as to 
the southern triangle. 

On the footing that the defendants in their 1897 suit had 
neither asked for nor obtained possession of the southern 
triangle, they found that the defendants had not been shown 
to have been in possession of it, and that consequently a decree 
for possession and mesne profits should not be passed against 
them, but that the plaintiffs should have a declaration of 
their title to the southern triangle. 

It will, however, be better to state their conclusions in 
their own language, as so much has turned on it in the present 
suit: “ The defendants in their title suit against the Tagores 
in 1897 claimed the lands north of the then current Gorai river 
as their Kishorepur lands. They did not claim the triangular 
portion of Bhairabpara, which was then in the bed of the 
Gorai. The defendant got a decree accordingly, and we 
do not think that there is any satisfactory evidence definitely 
pointing to the possession of this triangular portion when it 
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reformed after northward progress of the Gorai; in fact, 
it was not claimed in the title suit of 1897. We think, therefore, 
that the decree in favour of the plaintiff must be confirmed 
to the triangular portion of mauza Bhairabpara to the south 
of the northern bank of the Gorai river, as shown in the map 
of J.N. Roy. The defendants retain the entire fruits of their 
decree against the Tagores. The present suit was brought 
expressly for the lands which the defendants obtained in 
execution of their decree against the Tagores. There was 
no allegation of dispossession in respect of any other lands, 

but. the triangular portion was shown as disputed to the 

.commissioner. The defendants in their written statement 
generally stated that mauza Bhairabpara was the name 
fraudulently given to their mauza Kishorepur and they also 
relied upon their decree against the Tagores as the basis of 
their possession. The decree, therefore, will be for a declaration 
of the rights of the plaintiff as Patnidar to that portion of 
Bhairabpara which is south of the northern bank of the 
Gorai, as shown in the map of J. N. Roy. The suit for 
recovery of possession of the lands decreed to the defendants 
u, th P ,r t.tle suit No. 125 of 1897 is dismissed. As the 

defendants, however, denied the title of the plaintiff to the 

port,„„ ln respect of which he gets a declaration, the plaintiff 
" U be eutltled t0 his costs in proportion to the area.” 

The plaint in that suit had claimed a declaration of title 
and a decree for possession and mesne profits of the mauza of 

2tT "' e jUdgment " *« ba « finding, 

not. that the southern triangle was not the subject of the 
suit m which ease no declaration about it conld have been 

57 | bUt , ,bat * b = had only been digested 

J.N.'noy in’lSM ° £ the QOrSi 88 5 ' 10Wn iU the map mad ' * 

It would have been well if lmn, ■ , , 

to accept this adjudication of their right ,1 f™,'“T 
this judgment was the starting-point of fre'sl 
litigation. The DlaintiffQ P ~ . fr “ h aui * Protracted 
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"iveii by the decree, and to amend the decree, which was in 
strict accordance with the judgment, on June 23, 1917, they filed 
the present suit for possession of the southern triangle, which, 
after having been twice before the Subordinate Judge, the 
District Judge, and the High Court, has now come before this 
Board from the decree of the High Court dismissing the suit. 

In the plaint in the present suit the plaintiffs ignored the 
fact that the High Court in the previous suit had refused to 
give them a decree for possession and mesne profits in respect 
of the southern triangle, and alleged in para. 5 that the High 
Court had held that the defendants had wrongfully taken 
possession of the southern triangle on 12th Assar, 1312 
(June 26, 1905), in execution of their decree in the 1897 suit 
against the Tagores. They did, however, allege in para. 7 
that, in consequence of the establishment of their right to 
the southern triangle in the previous suit, they were entitled 
to maintain a suit for possession and mesne profits, and in 
para. 8 they stated their causes of action as having arisen 
on the 12th Assar, 1312 (June 26. 1905), when the defendants 
took wrongful possession, and on May 8, 1917, when their 
execution petition in the previous suit for possession of the 
southern triangle was dismissed. 

The case first came before the Subordinate Judge, who 
dismissed the suit, holding, with reference to the fifth issue, 
that it was barred under s. 11, explanation 5, of the Code 
of Civil Procedure, on the ground that possession had been 
asked for and refused in the previous suit. 

On appeal the District Judge set aside the decree of the 
Subordinate Judge and remanded the suit for trial on - the 
remaining issues, and his decree was upheld by the High Court 
on second appeal. Richardson J., who delivered the judgment 
of the High Court, observed that the plaintiffs had not framed 
their plaint artistically, as they had not contented themselves 
with a new cause of action based on the decree of the High 
Court in the suit of 1908, but had alleged dispossession in the 
year 1905, and had included this alleged dispossession anterior 
to that suit as part of the cause of action in the present suit. 
He then proceeded to deal with the judgment of the High 
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Court as follows: “If. then, the judgment of the learned 

judges is referred to, it is obvious that the learned judges 

did not decide that if the plaintiff was not in possession, 

he was not entitled to possession. The learned judges put 

their own construction on the pleadings and they formed their 

own conclusions as to the facts. It appears to me that the 

parties to the present suit are as much bound by the learned 

judges’ construction of the pleadings and conclusions of fact 

as they arc by the decree itself. Whether they were right or 

' A wrong is now immaterial. The decree follows from the reasons 

given for it, whether they were right or wrong, and must 

be understood and interpreted in the light of those reasons. 

The judgment, standing as it does, the parties are governed 

by it and are estopped from making averments which would 

be contrary to the record. The plaintiffs’ true cause of action 

m the present case is the High Court decree of 1908, coupled 

with the fact that they arc out of possession. Allegations 

m the p,aint which So beyond this cause of action mav be 
regarded a.s surplusage.’’ 


In spite of this clear pronouncement the Subordinati 
Judge, when the case went back to him on remand, held tha 
the suit was barred under art. 142, as the defendants and tin 
Tagores before them had been in continuous possession f„, 
more than twelve years before the institution of the present 
u.t in June, 1917 thus ignoring the finding of the High Cour, 

had be e rr SU “ at " either Tag0res '“> r ,hp defendant, 
was filed P<>5SeSS ‘ 0U bef ° re JU, ' e ' 1S, ° 8 ' Whe " th at suii 
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suit, but on different grounds. After referring to the 
judgment ot the High Court in the previous suit and to the 
judgment of Richardson J. in this suit, he observed: “ Now 
the matter stands thus: the plaintiffs have been declared 
entitled to the triangular portion in dispute; but up to 1908, 
the date of the title suit brought by the plaintiffs against 
the Natores, it must be taken that there is no evidence, upon 
which the Court can rely, to justify a finding that the 
defendant respondent, the Natores, or anybody else, were in 
actual possession of this 155 bighas.” C 


It was unnecessary for the plaintiffs to prove “actual 
possession” in the sense of occupation after the submergence, 
as their possession in law continued until they were 
dispossessed. In the opinion of their Lordships, as already 
stated, the finding on which the judgment of the High Court 
in the previous suit was based was that there was no such 
dispossession prior to April 15, 1908. when that suit was filed. 
Whether that finding was right or wrong, it is res judicata, 
and the defendants are estopped from questioning it, and it 
necessarily follows that the present suit which was filed 
within twelve years was in time. 


Rage J. was apparently of opinion that the suit was not 
barred, but he held it must be dismissed, as there was no 
evidence that the defendants had taken possession between 
1908, the date of the earlier suit, and 1917, the date of the 
present suit. No such evidence was needed, as it was common 
ground and expressly admitted in the written statement that 
the defendants were in possession in June, 1917, when tin* 
present suit was filed. This being so, the plaintiffs, having 
established their title in the previous suit, and not being 
barred by limitation, are entitled to a decree. 

Further, even if the defendants could be heard to say that 
the plaintiffs were dispossessed by them for 11 years 11 months 
and 27 days from June 26, 1905, down to the institution of 
the present suit, their Lordships are of opinion that there is 
no evidence to support the finding of the Subordinate Judge, 
which the District Judge apparently accepted, that prior 
to June 26, 1905, the Tagores were in possession of the 
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southern triangle. It is no doubt the ease that the defendants 
recovered mesne profits in their suit of 1 89 7 against the 
agores in respect of a tract of land which included the 
southern triangle, but the report of the commissioner was 
based on the finding that the lands in question had a-a in 
become culturable after the diluvion. and not on the -round 

r ™ y t been aC,Ua " y c " 1,ivated - The commissioner's 
report, on which the learned judge relied, is not evidence of 

:™ by and their Lordships ha" n 

“r m : zz ™ i -* 

t:r;:;Td d t°r d CesTr 1 : 

that the Cts ad ; " ™ Md in the Sllit ° f «<» 

triangle. On this gr„»d a,7 the ‘T™" S °" ,h<,rn 

be barred. the SUlt must held not to 

—rr“,r*irr; b rr,''"' - 

accordingly W,il advise His Majesty 

Solicitors for appellants: 7-. L. Wilson <£• Co. 
o.ctors for respondent: TV. TV. Box «£• Co 
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1929 (Plaintiffs) .j Appellants; 

June 14. AND 

ABURAO BHAGWANTRAO SIIIROLE >, 

and Others (Defendants) . . . j Respondents. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Limitation-Hindu Law(Partition)-Exclus\on from Joint Family-Voluntary 
non-residence with Family-Maintenance and Education not contributed 
to-Abscnce of Intention to excludc-Indian Limitation Act (IX. of 1908), 
Sch. /., art. 127. 

In 1898 a member of a joint Hindu family, whose father and mother 
had both died and who was then twelve years of age, went to reside 
with his maternal uncle, and never afterwards returned to the joint 
family residence. The joint family did not contribute to the expenses 
of his maintenance, education, or marriage, nor were they asked to do 
so. He came of age in 1904, and not till 1920 sued for partition. The 
defendants alleged, but failed to prove, that in 1906, and again in 
1909, the plaintiff had demanded a share of the family property but 
had been definitely refused:— 

Held, that the facts proved did not establish an intention to exclude 
the plaintiff from the joint family, and that the suit therefore was not. 
barred by the Indian Limitation Act, 1908, Sch. I., art. 127. There 

was in 1909 a refusal by the defendants to partition at that time, but 

not a denial of the right; that was not an exclusion and moreover 
was within twelve years of the suit. 

Decree of the High Court reversed. 

Appeal (No. 98 of 1927) from a decree of the High Court 
(February 17, 1925) reversing a decree of the Subordinate 
Judge of Poona (January 22, 1923). 

The suit was brought by the appellants in 1920 against 
the respondents for a ninth share of property which was in 

their possession as joint family property. They claimed 

part through the third appellant Nana. The respondents 
denied that Nana was a member of their joint family, but 
on appeal to the High Court they withdrew that defence and 
relied on the Indian Limitation Act, 1908, Sch. I., art. 127, 
alleging that they had excluded Nana from the joint family 
and that that exclusion was known to him more than twelve 

vears before the suit. 

• Present : Lord Carson', Sir Lancelot Sanderson, and Sir Binod 
MlTTER. 
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•June 14. The judgment of their Lordships was delivered by 
Sir Lancelot Sanderson. This is an appeal by the 
plaintiffs against a decree of the High Court of Judicature 
of Bombay, dated February 17 : 1925, which reversed a decree 
of the Subordinate Judge of Poona, dated January 22, 1923. 

The plaintiffs brought the suit for a declaration that the 
immovable and movable properties mentioned in the plaint 
were the ancestral properties of the joint family of the third 
plaintiff. Nana Ramrao, and the defendants, and that the 
plaintiff Nana had a one-ninth share in the said properties, 
lor partition and other consequential reliefs. 


It appears that by a deed, dated June 6, 1910, Nana sold 
his one-ninth share in certain of the properties mentioned in 
the plaint for Rs.1500 to the father of the first and second 
plaintiffs. The father of these plaintiffs died, and it was 
alleged that after his death—namely, on or about August 13, 
1919—Nana obtained a further sum of Rs.500 from the first 
and second plaintiffs, and that the first and second plaintiffs, 
had thus become the owners of Nana’s one-ninth share of 
the property described in schedule B of the plaint. Con¬ 
sequently the first and second plaintiffs were joined with 
Nana as parties in the suit for partition. 

The pedigree relied upon by the plaintiffs was as follows:— 


KajnraM (el. 1900'. 
i 


(2) Chimabai = Ramrao (,l 1803) - (3) Rakhmaliai 
d 1898 = (l)Abai 

I I 

I I 


I » 

Bhapwantrpo Ganpatrao 
(d 1917) (d.1919) 

i i 

i 


i 


i 


Yadava Nana 
(d. JS9S) (f>|f. 3) 


iii iii 

Baj rao Madhavrao Ambu Aliurao BaSurao Gulabrao 
(Delt. 4) (IMt 5) (d. 1901) (Deft. 1) (Deft. 21(Deft. 3) 


The defence of the first five defendants was twofold: they 
alleged—(1.) that Nana was not the son of Ramrao, that 
Chimabai, the mother of Nana, was of a wicked nature, and 
was driven out of the house by Ramrao; that Nana was 
never joint with the defendants, and that he was not a 
member of the joint family. (2.) That the suit was barred 
by the law of limitation. 


VOL. LVI.] 


INDIAN APPEALS 


319 


It was alleged that, after attaining majority. Xana made J.C. 


an attempt to get a share in the property, that he was told 
in clear terms that he had no interests therein, and that his 
right was denied by the defendants, by his deceased paternal 
uncles, and others. No date for the alleged attempt by the 
plaintiff and the alleged denial of his interest was specified 
in the written statement of the first five defendants, but in 
the course of the evidence given on behalf of these defendants 
it was alleged that the date was 1905-1906 or 1906-1907. 

The suit was instituted on July 24. 1920. and these 

defendants, relying upon art. 127 of Sch. I. of the Indian 

limitation Art IX. 1908. alleged that the suit was barred 
by limitation. 
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The learned Subordinate Judge held that Nana was the son 
of Ramrao by his wife Chim.bai and that there was no 
exclns, 0 „ made to the knowledge of Nana. Consequently 
he made . prebrnmary decree in favour of the plaintiffs to 
.e effect that the plaintiff Nana had a one-ninth share in the 
immovable and movable property therein mentioned and he 
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when he came of age. 
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The material facts of the case are as follows:—After the 
death of his first wife Abai, Ramrao married Chimabai, who 
became the mother of two sons, Yadava and Nana. Within 
a year of this second marriage and while Chimabai was living 
in the family dwelling-house,. Ramrao married a third time, 
Raklnnabai being the third wife. It was found by the learned- 
Subordinate Judge that Ramrao had a second som by Chimabai 
—namely, Nana, the third plaintiff, who was born in June, ' 
1886. As already stated, this finding is not now disputed; 
but it us not immaterial to note that the case of the first five 
defendants was that Chimabai’s second son was named 
KeshaV, who was alleged to be dead. The learned Subordinate 
Judge held that Keshav was “a fabulous person.” 

The family dwelling-house of Ramrao and his joint family 
was at Bhamburda, and there is no doubt that up to 1886 
Chimabai was living with her husband in the aforesaid family 
house. Apparently there was much friction in Ramrao’s 
family, due, it is alleged, to the presence of Rakhraabai, 
and in the year 1886, soon after the birth of Nana, Chimabai 
and her two children were taken by her maternal uncle. 
Appa, with the consent of her husband Ramrao. to live with 
him at a place called Patas. Chimabai and her two sons 
lived with her maternal uncle until 1888. 

On September 8, 1888, Chimabai sent what was called 
a “notice” in writing to her husband Ramrao, demanding 
maintenance for herself and her two children. The “notice” 
was as follows:— 

“To Ramrao Bin Rajaram Shirole residing at Bhamburde, 
Taluka Haveli, District Poona. 

“Notice is given by the undersigned as follows: You 
are my husband and you married a second wife afterwards, 
and consequently you could not make proper arrangement 
for my living (with you), and you were always troubling 
and beating me. Thereafter during the period of my delivery 
no proper arrangements were made, and consequently I became 
very ill. At that time my maternal uncle had come to Poona, 
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to whom you told that he should take me with him, as I was 

very ill. Therefore my maternal uncle took me to his place, 

i.e., at Patas. Even though 1\ years have elapsed since 

then, you have never again inquired of me. Besides, I 

have two small children. You have not even cared for 

them, nor are you taking us to your place. You should, 

therefore, make arrangements for the maintenance of myself 

and my children from this day. This is in order. If* you 

fail to do so, I shall take legal steps against you. You 

should send a reply to this Notice within fifteen davs from 
. to-day.” 

The result of the “ notice ~ was that Chimabai and her two 
children were brought back by Ramrao, or by one of his 
brothei*s acting on his behalf, to the family dwelling of Ramrao 

at Bhamburda, and Chimabai and her two sons lived there 
untd Ramrao’s death in 1893. 


Chimabai and her two sons after 1893 continued to live ii 
the family dwelling-house until 1898, when Chimabai an, 
her elder son d.ed of the plague. Chimabai died 01 
rebruary 3, 1898, and Yadava, the elder son, died on th, 
olloumg day. Nana's maternal uncle, Appa, went t, 

se I" f I , Ch “ ° bs «> ui * s ' with the eon 

Nana ® ha " a0 ' the ■«!. of Nana, he tool 

Nana to h.s own home m the village of Sonavadi. At that 
time Nana was twelve years old. 

It is material to note that this is the date at which accord™ 
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ruled the family, and it was not the fault of Nana that he was 
not put to school. 

In 1898 Nana was removed to the house of his maternal 
uncle at Sonavadi, where there was no vernac ular school, 
although there appeared to have been a school at Dhond, 
to which Sonavadi boys used to go. 

It was alleged by the first five defendants, as already stated, 
that in 1905 or 1906 Nana went to Bhamburda and demanded 
a share of the family property, and that he then received 
a definite refusal from some of the members of the joint family. 
These defendants relied on this alleged incident as evidence 
of an exclusion from the joint family property at that time.' 
The learned Subordinate Judge said that he did not believe* 
the witnesses called to prove the above mentioned alleged 
demand and refusal in 1905 or 1906, and he held that Nana’s 
demand for a share was not made until 1909, when it was 
refused, and that, consequently, the suit was in time. The 
learned judges of the High Court came to no definite decision 
as to the alleged incident of 1905-1906, but based their decision 
upon the general evidence in the case. 

Their Lordships’ attention was drawn to the evidence, 
upon which the first five defendants relied, to support the 
allegation that it was in 1905 or 1906 that Nana demanded 
a snare of the joint family property and was refused. They 
are clearly of opinion that the learned Subordinate Judge’s 
decision in this respect was right, and that there was no 
satisfactory evidence upon which it could be held that in 
1905 or 1906 Nana made a demand for a share of the property 
mi l was refused by the members of the joint family. 

Nana was married in or about 1908. His marriage took 
place at Sonavadi at the same time as the marriage of Appa’s 
brother, and Appa’s evidence was that Nana’s marriage caused 
no additional cost. It is clear that no application was made 
by or on behalf of Nana to the members of his joint family 
for any assistance towards his marriage expenses. About 
two years after his marriage Nana began to live separately, 
and he then got some land, which he rented from the 
Government, at Sonavadi. 
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The plaintiffs’ case was that in 1909 Nana went to 
Bhamburda and saw Bhagwantrao, who was the eldest surviving 
brother of Ramrao, and presumably at that time the karta 
of the family, as Ramrao died in 1893 and Rajaram died in 
1900. Nana’s evidence was to the effect that at this interview 
Bhagwantrao advised him to continue joint and not to demand 
a separate share; but that he, Nana, insisted on a partition. 

Then, it was alleged, Bhagwantrao promised to arrange 

an advance of money for Nana, and that he took Nana to 

% 

Baloba Narayan Vagh, the father of the first two plaintiffs, 
and that he obtained the sum of Rs.1500 from Baloba Narayan 
Vagh. Nana alleged that Bhagwantrao, although still 
persisting in his refusal to partition the property, did not 
deny Nana’s share in it. There is no doubt that Nana did 
obtain Rs.1500 from Baloba Narayan Vagh, the father of 
the first two plaintiffs, though, according to the deed of 
sale, to which reference has already been made, the said sum 
was not obtained until June, 1910. 
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On June 6, 1910, Nana executed the deed of sale in 

favour of Baloba Narayan Vagh, the father of the first two 

plaintiffs. It was recited therein that the properties included 

in the deed were ancestral and belonged to the joint family 

of Nana’s father and uncles, that Nana had a one-ninth 

share therein, and the amount of the consideration was 
Rs.1500. 


The deed contained the following recital: “I was six 
or seven years old when my father died. After my fathers 
death my mother Chimabai and I used to live with mv uncle 
for some days. But owing to step-motherly relations there 
were quarrels and disputes between my mother and other 
members of the family. Thereafter my mother died. Therefore 
I used to live with my maternal uncle, Appa Bahirji Patil Pa war 
who resides at Sonavdi, Taluka Bhimthadi. About a war 
ago I came to Poona and asked my uncles and my stepbrothers 
to effect a partition and to allot to me my one-ninth share of 
our ancestral property. But they refused to give (mv) share. 
1 am not a permanent resident in Poona, and as I follow the 
occupation of a cartman at Mouje Sonavdi Peta Dhond, 
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I cannot live at Poona and I cannot afford to fight a suit 
(in a court of law). Therefore I have received from you 
Rs.1500—in words, rupees fifteen hundred—as price of my 
one-ninth share of the aforesaid property and have sold to 
you my right of ownership, title and interest with respect 
to the one-nintli share of the said property.” 

It was argued on behalf of the defendant-respondents that 
the recitals in* the above mentioned deed were not admissible 
as evidence against them on the issue whether Nana demanded 
a share of the property in 1909. It was submitted that it 
did not come within s. 157 of the Indian Evidence Act, 
Act I. of 1872, upon which the learned counsel for the plaintiffs 

relied. 

It may be that this particular statement does not come 
within s. 157 on the ground that it was not made at or about 
the time of Nana’s alleged interview with Bhagwantrao 
in 1909, but, in their Lordships’ opinion, the deed is 
admissible in evidence as corroboration of the evidence given 
bv Nana and his witnesses upon material matters, as tor 
instance, the statement by Nana that Bhagwantrao said he 
had no money, but that he would “ find a creditor for 
Nana, and that Bhagwantrao did take him to Baloba Nar a> a 
Vagh. In other words, the deed is some evidence of the act 
alleged to have been done in pursuance of Nana’s interview 
with Bhagwantrao, and it is material on the question whether 
the evidence of Nana and his witnesses on this part of the case 

can be relied upon. 

While dealing with this part of the case, their Lordships 
observe that it is difficult to understand how Nana would 
have been able to negotiate the arrangement culminating 
i„ the deed of June 6, 1910, without assistance from 


une one. 

He was illiterate, he had been living away from Bhamburda 
ince he was a boy, he would not have sufficient knowledge 
f his own to enable him to describe the parcels of immovable 
iropertv which are so fully set out in the deed, and it , 
xtremely unlikely that a man in Nana's position would be 
,'ble to negotiate with Baloba Narayan Vagh on his own accou 
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and without being introduced and assisted by some responsible j. c. 
person. Baloba Narayan Vagh, according to the evidence 1929 
of one of his sons, was on friendly terms with Bhagwantrao 
and lived on Bhagwantrao's land. This is the person to whom “baloiTa 
N ana said in his evidence Bhagwantrao took him. ApaH Vagh 

from the particular recital in the deed as to the interview aburao 
with Nana’s uncles about a year ago, the deed itself is material Bha r G a 'o ANT 
corroboration of the plaintiffs’ case and was admissible in Shi^ole. 
evidence. - 


It appears that in 1912 Nana instituted a suit against 
aloba Narayan Vagh and Bhagwantrao, treating the above 
mentioned sale deed as a mortgage, and alleging undue influence 
on the part of Bhagwantrao. He prayed for a declaration 
that the deed was a mortgage and that joint possession of 
the property should be granted. In his written statement 
delivered in October, 1912, Bhagwantrao denied that Nana 

any S ' ,a, ' e in ‘ he j0int familv P«»Perty. This 
IS the first occasion, of which there is any reliable evidence 

when Bhagwantrao denied that Nana was entitled to a share’ 
m the family property. 

There was no allegation at that time that Nana had been 
xcuded from the joint family property in 1905 or 1906. 
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Period of Time from which period 
limitation. begins to run. 


127. By a person excluded from Twelve years. When the exclusion becomes 
joint family property to known to plaintiff, 

enforce a right to share 
therein. 


Tlie questions arising upon the above mentioned article 
are: (1.) whether Nana was excluded from the joint family 
property; (2.) if he was so excluded when did such exclusion 
take place; (3.) when did the exclusion, if any, become 
known to Nana. 


As regards the first and second questions, it was argued 
on behalf of the contesting defendants that it should be held 
that Nana was excluded from the joint family property from 
the year 1898, when he went to live with his maternal uncle 
after his mother’s death, and reliance was particularly placed 
upon the facts that after that date Nana never resided in the 
family dwelling-house, he received no maintenance or education 
from the members of the joint family, who did not provide 
anything towards the expenses of his marriage, and that for 
many years he did not exercise his right to partition. 

The above mentioned facts are certainly material for 
consideration, but in their Lordships’ opinion they are not 
conclusive on the question of exclusion of Nana from the joint 
family property. 

There is no definition of the word “ exclusion ” in the 
Limitation Act, and it is obvious that the question whether 
a person has been excluded from joint family property, must 
depend upon the facts of the particular case which is under 
consideration. It was admitted in argument by the learned 
counsel for the defendants that an intention to exclude is 
an essential element. Their Lordships are of opinion that the 
above mentioned admission is correct, and that it is necessary 
for the Court to be satisfied that there was an intention on 
the part of those in control and possession of the joint family 
property to exclude Nana. 


VOL. LVI.J 


INDIAN APPEALS. 


327 


Their Lordships are of opinion that there was no evidence 
which would justify them in holding that Nana was excluded 
from the joint family property in 1898. 

The evidence goes to show that the departure of Nana from 
the family dwelling-house in 1898 with his maternal uncle 
was voluntary. He was in no sense turned out. He went 
with the consent of Bhagwantrao. The reason for his departure 
is obvious: his father and mother were dead, he was only 
twelve years old, and, as the learned Subordinate Judge 
point out, Raklimabai ruled that branch of the family, 
and having regard to the state of affairs under that rule 
and to what had previously occurred, it may well have been 
thought better for Nana that he should go with his maternal 
uncle rather than remain in the same house with Raklimabai. 

It. remains to be seen whether there is evidence of his 
exclusion from the joint family property after that date. 


As he grew up he helped his maternal uncle in hi 
agriculture and then was able to get some land for himsel 
irom the Government. It is true that he was living in 
humble way, and was not educated in the same way as th 
other members of the joint family who were living at 
hamburda, but there is nothing to show that he wa 
dissatisfied with the conditions under which he was liviim 
One reason given for his not visiting Bhamburda was that h 
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though willing to allow Nana to be maintained at the expense 
of his maternal uncle, never did anything to indicate to Nana 
or any one else that they intended to exclude him from his 
share in the joint family property. 

It is not necessary to refer in detail again to the facts of the 
ease: it is sufficient for their Lordships to say that up to the 
time when Nana attained his majority in 1904 they are 
consistent with there having been no intent to exclude Nana 
from the joint family property and no exclusion in fact. 

In 1904 Nana attained his majority. Their Lordships 
cannot find any reliable evidence that there was any change 
in the position until 1909. 

The defendants’ attempt to prove a demand by Nana in 
1905 or 1906 and a refusal by his patemal uncles entirely 
failed. It is material to notice that Ababa, the maternal 
uncle of Nana, was not asked in cross-examination if he had 
told Nana that he was entitled to a share in the joint family 
property, had drawn his attention to the advisability of 
claiming his share: a question which their Lordships would 
have expected might usefully have been put to Abba. In 
short, with the exception of the alleged demand in 1905 
or 1906 (the proof of which failed), their Lordships’ attention 
was not drawn to any act or acts during the period from 
1904 to 1909 which would indicate an exclusion of Nana from 
his right to share in the joint family property. 

Their Lordships have no doubt that in or about 1909 Nana 
did go to Bhamburda and did assert his right to a share in 
the joint family property. 

It was argued on behalf of the defendant-respondents 
that the recital in the deed of June 6, 1910—namely, “ that 
they refused to give (my) share,” was inconsistent with 
Nana’s evidence. Their Lordships do not take that view, 
and are of opinion that the said recital, when read with the 
other terms of the deed, in which it was alleged that Nana 
had asked his uncles and his stepbrothers to effect a partition 
and to allot to him a one-ninth share, so far from being 
inconsistent with Nana’s evidence, may be said to be 
corroborative thereof. 



VOL. LVI.j 


INDIAN APPEALS. 


329 


If Nanas evidence is accepted in toto, there was not, even 
in 1909, any denial by Bhagwantrao of Nana’s right to a 
share, but merely a refusal to partition the property at that 
time, and their Lordships are of opinion that the sale deed 
of 1910 does provide material corroboration of Nana’s evidence 
that up to that time there was no exclusion of Nana from the 
joint family property. 

Even if it be taken that the refusal on the part of 

Bhagwantrao in 1909 or 1910 to agree to a partition was based 

on an allegation that Nana was not entitled to share in the 

joint family property, and that it did amount to an exclusion 

ol Nana from such property, the suit was brought within 
twelve years and was in time. 

The conclusion of their Lordships on this part of the case 
is hat the evidence .s consistent with there having been no 

th ft" 8 “'° m ' h ° j ° im family propert -'- before 

912. and that betng so, the defendants have not discharged 
the onus of prov.ng the exclusion on which thev relied 

third "Zf th ’l ° Pini ° n ' “ iS n °' ncocssa *' consider the 
desi, , T ° mentioncd - Th <* Lordships, however 
r "7 that ' with resard *> «>e third question’ 

d 7ZI to a ‘ t faC,S " Cli ° d UP ° n * «* defendants 
failed 1 , Unt 10 CXClusion ’ the defendants have 

z ztjz'z r- 

tCjIt tt fomr bm “ f ,he j0iat ‘° '“‘odc'Tim'frlm 

Ids rights. am, ‘ y Pr ° Per,y *"*■ choose to asIeH 

In considering the whole case it i« nnt • * • , 

remember that the main , 1 - munater ial to 

wag that Nana was ^ ef ° nCe °* l * le contest ing defendants 
the further case made °J joint family . that 

a share in 1905 or 1906 Ind that Jth'Ih d<?finiteIy refused 
been held to be unfounded. ° H ^ aUegations have 

For these reasons their Lordshins 
appeal should be allowed that th! a f ° Pmi ° n that this 
should be set aside aid thl d T™ ° f the Hi ^ h Court 
should be restored ° f the S«boixlinate Judge 
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The respondents 1 to 5 should pay the costs of the plaintiffs 
ol tins appeal and of the appeal to the High Court, and their 
Lordships will humbly advise His Majesty accordingly. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: T. L. Wilson & Co. 
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Respondents. 


ON APPEAL FROM THE HIGH COURT OF ALLAHABAD. 


Sale in Execution—Btnami Purchase—Beal Purchaser obtaining Title by ad¬ 
verse Possession—Disitossession by Transferee from Benamidar—Codc 
of Civil Procedure (Act V. of 1908), s. 66 —Irulian Limitation Act 
(IX. of 1908), s. 28, Sch. /., art. 144. 

If after an auction sale of immovable property in execution of a 
decree the real purchaser has for twelve years possession adverse to 
the certified purchaser, his benamidnr, and is then dispossessed by 
a transferee of the certified purchaser, lie can sue for possession on the 
title acquired by him under the Indian Limitation Act, 1908, s. 28, 
and Sch. I., art. 144, and need not aver or prove that the auction 
purchase was made for him; s. 66 of the Code of Civil Procedure, 1908, 
therefore, does not apply in that case. 

It was unnecessary to decide whether the High Court had rightly 
held that in the case of a sale and transfer before 1909, s. 66 of the 
Code of 1908, and not s. 317 of the Code of 1882, applied. 

Decree of the High Court I. L. R. 43 A. 416 varied. 

Appeal (No. 82 of 1924) from a decree of the High Court 
(January 15, 1920), which affirmed, so far as is material to 
the subject-matter of this report, a decree of the Additional 
Subordinate Judge of Aligarh. 

The suit related to immovable properties which, having 
been sold in execution of decrees, were transferred in 1900 
by the certified purchasers to the first respondent Obaid 
Ullah. Both Courts in India found that Abdul Shakur and 

* Present : Lord Blanesburoh, Lord Darling, Lord Tomlin, 
Sir John Wallis, and Sir George Lowndes. 
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Abdul Latif, whose heirs were the appellants, were the true 
purchasers, and that they and the appellants after them 
had been in physical possession from shortly after the sales 
until 1915. In 1909 Abdul Ghafur had executed a deed of 
wakfnama of all his property, including his share of properties 
bought at the sales. 

The suit was brought by the appellants on August 5, 1916. 
They prayed by their plaint for a declaration that they were 
owners in possession of the properties; alternatively, if it 
were found that • the first respondent was in possession, for 
an order for possession; they alleged that they were the 
true purchasers, also that any right or title which the first 
respondent had was extinguished by adverse possession. 
They also alleged that the wakfnama, of which Obaid Ullah 
had been appointed mutawalli, was inoperative. 

The material facts appear from the judgment of the 
Judicial Committee. 


The Subordinate Judge held that so far as the suit related 

to properties transferred by the certified purchasers it was 

barred by s. 66 of the Code of Civil Procedure, but that the 

wakfnama had never been brought into operation, and that 

the plaintiffs were entitled to recover the properties included 

m it, except those purchased at the auction sale. He decreed 
accordingly. 


On an appeal and cross-objection the High Court dismisse 
the suit altogether. The learned judges (Hears C.J. an 
Knox J.) affirmed the view that so far as the suit related t 
properties transferred by the certified purchaser it was barre 
by s. 66 of the Code of 1908; they rejected a contentio 
lat s. 317 of the Code of 1882 and not s. 66 of 1908 appliec 
With regard to the wakfnama they held that the intentio 
having been to create a genuine dedication, the subsequen 
conduct of Obaid Ullah did not invalidate it. The judgmen 
is reported at I. L. R. 43 A. 416. ** 

1929. April 16, 18. Dunw K.C. and Wallach for th. 
appellants The sale and transfer were both before 1909 
consequently the Code of Civil Procedure, 1908, s. 66, di, 
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not apply, as it is not retrospective in effect: Promatha 
Nath Pal Chowdhuri v. Moliini Pal Chowdhuri. (1) Sect. 317 
of the Act of 1882, which was in operation, did not in terms 
ap ply to a suit against, transferee from a certified purchaser 
The High Court at Allahabad in Sibta Kunwar v. Bhagoli 
Joardar (2) rightly held that s. 317 did not so apply by 
implication; the High Courts at Calcutta and Madras also 
have so held, though in Bombay it was held to the contrary. 
Sect. 66 should not be given a retrospective effect, which 
takes away a right of action existing when it was passed; 
that is so even if the section deals with a matter of proce¬ 
dure: Colonial Sugar Refining Co v. Irving. (3) Further, the 
plaintiffs pleaded alternatively that they had a title by 
adverse possession, and it was concurrently found that they 
were in possession from the date of the sale until 1015. They 
therefore had a title under the Indian Limitation Act, s. ?8, 
and Sch. I., art. 144, and an alternative cause of action to 
which s. 66 of the Code did not apply. 

\ 

De Gruyther K. C. and E. 11. Raikes for the first respondent. 
There is no ground for holding that s. 63 of the Code of 1908 
does not apply to every suit brought after that code came 
into torce by a person claiming to have purchased benami. 
Even if the Code of 1882 applied, the High Court at Bombay 
rightly held in Hari Govind v. Ramchandra (4) that s. 317 
applied to a suit against a transferee from a certified pur¬ 
chaser. The title by limitation was not put forward in the 
High Court, nor in the appellants’ reasons upon the present 
appeal. There was no finding that the plaintiffs’ possession 
was adverse; it may equally have been by the consent of 
the certified purchaser. 

Dunne K. C. replied. 


June 17. The judgment of their Lordships was delivered by 

Sir John Wallis. The parties to this suit are members 
of a Mahomedan family, and the plaintiffs sue to establish 
their rights as heirs of Abdul Shakur and Abdul Latif 


(1) (1920) I.L.R. 47 C. 1108. 

(2) (1899) I.L.R. 21 A. 196. 


(3) [1905] A.C. 369. 

(4) (1906) I.L.R. 31 B. 61. 
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to certain properties in the villages of Chakathal and 
Kakathal, which are in possession of Obaid Ullah, the first 
defendant. 

The deceased Abdul Shakur was the youngest of four 
brothers, Abdul Latif was the son of the eldest brother and 
Obaid Ullah is the son of a younger brother. The second 
and third defendants are widows, who have been made parties 
as being among the heirs of Abdul Latif. The present appeal 
relates only to certain properties in the aforesaid villages, 
which were purchased at court auctions in execution of decrees 
by Mahmud Ali on April 20, 1885, and by Sirajul Haq on 
March 21, 1892. On July 7 and 8, 1900, Sirajul Haq and 
Mahmud Ali executed sale deeds of these properties in favour 
of Obaid Ullah, the first defendant. 

The plaintiff’s case is that the purchases at the court 
auctions and the subsequent transfers were made benami 
for Abdul Shakur and Abdul Latif, who had provided the 
purchase money. 

The plaintiffs further alleged that Abdul Latif, who died 
in 1909, and Abdul Shakur, who died in 1915, and the 
plaintiffs after them, had been in proprietary possession of 
these properties ever since the date of the court auctions, 
and that by virtue of their possession for more than twelve 
years the plaintiffs had become absolute owners in possession 
of the properties in question. 

It was admitted in the plaint that Abdul Latif, in April, 
1909, some months before his death had executed a wakfnama of 
all his properties, but it was alleged that this wakfnama was a 
mere paper transaction, and was not binding on the plaintiffs. 

The plaint also alleged that after the deaths of Abdul 
Latif and Abdul Shakur, the first defendant, in September, 
1915, instituted suits for arrears of rent against tenants of 
the properties, and in May, 1916, instituted a suit for profits. 

which jeopardized the plaintiffs’ rights, and made it necessary 
to institute the present suit. 

They accordingly prayed for a declaration that they were 
the actual owners in possession of the suit properties, and 
for an injunction against the first defendant. The plaint was 
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subsequently amended by including a prayer for 
m ease the Court should be of opinion that the 
"ere not in possession. 


possession 

plaintiffs 


The first defendant pleaded that as regards the properties 
purchased at court auctions in the name of Sirajul Haq and 
Mahmud All, the suit was barred by s. 66 of the Civil Pro¬ 
cedure Code of 1908. He denied that the auction purchase 
was benami, and alleged that he and his transferors had all 
along been in possession. As regards the wakf created by 
Abdul Latif, the first defendant admitted the execution of 
the deed of wakf, and that he had attested it, and alleged 
that after the death of Abdul Latif he had been duly 
appointed mutawalli or trustee of the wakf, but he alleged 
lhat he was then unaware that the wakf deed included proper¬ 
ties of his own which had been purchased by Sirajul Haq 
and Mahmud Ali at the court, auctions, and subsequently 
transferred to him. He further pleaded that the plaintiffs 
were not entitled to sue in respect of the properties owned 
by the wakf unless the deed of wakf was cancelled. The 
second and third defendants filed written statements in 
which they challenged the validity of the wakf and prayed 
that their interest as heirs of Abdul Latif should be protected. 

The issues material to this appeal were as follows: 
(3.) Whether the plaintiffs are in possession ? (4.) Whether 
the claim is time barred ? (5.) Whether the plaintiffs by 
adverse possession extending over twelve years have become 
the proprietors of the properties in suit? (6.) Whether s. 66 
of the Civil Procedure Code bars the suit ? (7.) Whether 

purchases and acquisitions made by Sirajul Haq and Mahmud 
Ali Khan were really made by Abdul Latif Khan and Abdul 
Shakur Khan ? (8.) mother the sales in favour of the 

Defendant No. 1 were fictitious and the transactions were 
benami for Abdul Latif and Abdul Shakur ? (11.) Whether 
the wakfnama executed by Abdul Latif was a genuine 
transaction or was it only a nominal one ? 

As regards issues (3.) and (4.) the Subordinate Judge, whose 
findings of fact were accepted by the High Court, found that 
plaintiffs were not in possession at the date of suit, but that 
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they and those through whom they claimed had been in 
possession, “ physical possession at any rate,” down to the 
death of Abdul Shakur in 1915. 

On the 6th, 7th and 8th issues, he found that the purchases 
and acquisitions made by Sirajul Haq and Mahmud Ali were 
really made by Abdul Latif and Abdul Shakur, and that the 
sales by Sirajul Haq and Mahmud Ali to the first defendant 
were also benami for Abdul Latif and Abdul Shakur, but as 
regards the properties covered by the auction purchases, he 
held the suit was barred by s. 66 of the Civil Procedure Code. 

As. regards the fifth issue the Subordinate Judge disposed 
of it by observing “ the plaintiffs have pleaded in the alterna¬ 
tive that if they had no title initially they acquired one by 
adverse possession. The finding of the Court being that in 
respect of the bulk of the property the owners were Shakur 
and Latif, no question of gain of proprietary title by adverse 
possession arises.” 


The Subordinate Judge also held that the wakf created bv 

% 

Abdul Latif was a good and valid one, but that this was not 
a sufficient ground for refusing to give possession to the 
rightful heirs of the founder, as the first defendant had taken 
possession of the wakf properties not as a duly appointed 
mutawalli, but as a mere trespasser. 

In the result he decreed the suit except as to the properties 
which had been purchased benami at the court auctions, 
and directed that as regards any questions arising between 
the heirs of Abdul Shakur and Abdul Latif the parties should 
be referred to a separate suit. 

The plaintiffs appealed to the High Court and the first 
defendant filed cross-objections. 


The High Court agreed with the findings of fact of the 
Subordinate Judge and approved of his reasons for holding 
that the surt was barred as regards the properties covered 
by the auction purchases. They held, however, that he was 
wrong m giving the plaintiffs a decree in respect of properties 

he tft e „ r f T the W “ W created b >' AbM Wt - 

u A^°f pr0perties the wakf had been duly per- 
ected by Abdul Latif in accordance with the requirements of 
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Mahomedan law, and as, after his death, the first defendant 
had been duly appointed mutawalli of the wakf. 


They therefore dismissed the plaintiffs’ appeal and allowed 
the first defendant's cross-objections as to the wakf propel ties. 

As regards the properties which, according to the findings, 
were purchased at court auctions by Sirajul ilaq and Mahmud 
Ali benami for Abdul Shakur and Abdul Latif, and were 
subsequently transferred to the first defendant, Obaid Ullah 
benami for them, both the lower Courts were of opinion that 
the suit was barred under s. 66 of the Civil Procedure Code of 
190.5 on the ground that it was a suit against a “ person 
claiming title under a purchase certified by the Court . . . . 
on the g. oi.nd that the purchase was made on bihalf of the 
plaintiff or on behalf of someone through whom the plaintiff 
claims.” The present section says that “ no suit shall l.e 
maintained against any person claiming title under a pur¬ 
chase certified by the Court,” whereas the wording of the 
corresponding s. 317 of the Code of 1882 was “ no suit shall 
be maintained against the certified purchaser,” and the 
alteration was admittedly made because it had been held 
by the Calcutta, Madras and Allahabad Courts that the 
section only prohibited suits of this nature instituted against 
the certified purchaser himself and did not prohibit them 
when instituted against transferees from him, whereas in 
Bombay it was held that it did. In these circumstances, it 
has been held in Calcutta that the provisions of s. 66 of the 
present Code in so far as they prohibit suits on the ground 
specified in the section, do not apply to suits against 
transferees from benamidars made when s. 317 of the Code 
of 1882 was in force, and it has been contended before their 
Lordships on the authority of that decision that the lower 
Courts were wrong in applying the provisions of s. 66 of the 
Code of 1908 to the present case. 


Their Lordships do not propose to deal with this question, 
because in their opinion, assuming the Courts to have been 
right in holding that the case must be dealt with under the 
provisions of s. 66 of the present Code, they are of opinion 
that the plaintiffs are entitled to succeed on their alternative 
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■cause of action, which Is the subject of the fifth issue—namely, 
their dispossession by the first defendant after they had been 
in possession for more than twelve years, a contention very 
briefly dealt with by the Subordinate Judge and not men¬ 
tioned by the High Court, though it was one of the grounds 
of appeal and was taken again in the application for leave to 
appeal to His Majesty in Council. 

In dealing with these questions their Lordships think it 
desirable in the first place to refer to Btihuns Kornir v. 
Behoree Lall (1), a decision of this Board on the corre¬ 
sponding section of the Code of 1859, which is the leading 
authority as to the scope of the section. It was held in 
that case that the effect of the section was not to make these 
benami transactions illegal, but only to prohibit for reasons 
of public policy a suit against the certified purchaser on the 
grounds specified in the section; and in Lokhee Narain Roy 
Chowdhry v. Kalypuddo Bandopadhya (2) it was expressly 
ruled by this Board, following that decision, that where 
the certified purchaser is a plaintiff, the real owner, if in 
possession, and if that possession has been honestly obtained 

is not precluded by the section from showing the teal nature’ 
of the transaction. 


Now it is clear under these rulings that, while the sectic 
protects the certified purchaser, so long as he retains tl 

possession given him by the Court, from a suit by the tn 

owner, jf he allows the real purchaser, “ being the tn 
owner, to get possession, the section does not enable hi] 
o sue for possession, because possession has come into tl 
hands of the true owner, who is entitled to it. 

the II c ‘ h ,i“J I,e ‘T °" ner 15 eotaequently dispossessed b 
S u ing ,h ; f ™' 

rr " h r he 

that the purchase was made on behalf of the 

K ) (1872) W Moo.I.A. 496. • (2) MS 7 < 5 \ r p o r * 
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doubt have to aver and prove as pprt of his cause of action 
that the auction purchase was made on his behalf, but that 
is not the case here, and their Lordships express no opinion, 
about this question, as it has not been argued before them. 

Where, however, as in the present case, the real purchasers 
have been allowed to remain in adverse possession for more 
than twelve years before dispossession, they are entitled to 
sue for possession on the title so acquired under the Limita¬ 
tion Act, and it is unnecessary for them to aver or prove 
that the auction purchases were made on their behalf. 

In their Lordships’ opinion the provisions of S. 66 of the 
Code of Civil. Procedure, 1908, and the corresponding sections 
of the earlier Codes have no application to such a case. 

A suit based on dispossession after twelve years’ adverse 
possession is clearly not a suit “ on the ground that the 
purchase was made on behalf of the plaintiff or on behalf 
of someone through whom the plaintiff claims ” within the 
meaning of the section, and does not become so merely 
because the plaintiff as part of an alternative cause of action, 
sets up and proves that the purchases were, in fact, benami. 

The plaintiffs are therefore entitled to succeed as regards 
the properties which were included in the auction purchases, 
except in so far as they are included in the wakf created by 
Abdul Latif in 1909. It has been found by both Courts 
that the "ift to the wakf was duly perfected according to the- 
rules of Mahoraedan law and by the High Court that the 
first defendant was duly appointed mutawalli or trustee of 
the wakf after the founder’s death, and the plaintiffs’ claim 
to the wakf properties has therefore been rightly disallowed. 

In these circumstances the appeal must be allowed and the 
decrees of. the lower Courts varied by giving the plaintiffs a 
decree f£r. the properties covered by the auction purchases 
and not included in the wakf, but in the circumstances their 
Lordships arc of opinion that the plaintiffs should only recover 
half their costs in the Courts below and here, and they will 

humbly advise His Majesty accordingly. 

Solicitor for appellants: H. S. L. Polak . 

• Solicitors for respondents: T. L. Wilson <f- Co. .) ' • 
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/r . . f Appellants ; 
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and 

L A C H M I NARAINand Others) 

(Plaintiffs) .j Respondents. 

(AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Mort gage-Redemptions-Provision for Redemption of Properties separately 
—Deficiency in Sum advanced—Proportioning Reduction on separate. 
Redemption—Redemption by Purchaser—Lis Pendens—Revenue paid 
by Mortgagees—Transfer of Property Act (IV. of 1882), 55 . 52, 83 . 

Several properties were mortgaged together in 1905, the consideration 
being stated to be an advance of Rs.35,000; tho mortgagors agreed 
to pay a fixed annual sum as interest and the Government revenue. 
By the deed the properties could bo redeemed separately on payment 
of a sum specified for each, provided that all interest on the whole 
mortgage had been paid or tendered. The sum actually advanced 
was only Rs.30,984. In 1910 the mortgagees obtained a decree for 
interest, and in 1912, while an appeal by the mortgagees was pending, 
the mortgagors sold two of the properties. On appeal the decreed 
amount was increased by adding interest pending the suit. The pur- 
chasers deposited money in Court under the Transfer of Property let, 
1882, s. 83, with a view to redemption of. the purchased properties. 
Upon an issue whether the deposit was sufficient:— P 

Held (1) that, both on general principles and under 9 . 52 of the 
ransfer of Property Act, the purchasers were liable in respect of the 
incrcaso in tho amount for interest decreed on appeal. 

(2 ) That though the sums specified ns payable on redemption of the 

ZZ bl Pr ? e j° 9 ' aDd ^ aDnUal 8Um fix0d for could pro- 

perly bo reduced in proportion to the deficiency in tho sum advanced 

Government revenue paid by tho mortgagees could not be so reduced 

ns they were entitled to deduct it (with interest thereon) from nnv 

mterest received by them, and to credit in account only the balance.’ 

(3.) That consequently the deposit was insufficient. 

Decree of the High Court reversed. 

Consolidated Appeals (Nos. 126 and 127 of 1926) from 
wo decrees of the High Court (December 11 . 1923) reversing 
two decrees of the Subordinate Judge, Moradabad. 

The two suits giving rise to the appeals were brought by 
the respondents to redeem two separate properties which 

Present : Load Blanbsboroh, Loan Tomlin, and s* Binod Mirm. 
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with otlier properties were the subject of a mortgage dated 
March 25, 1905. The plaintiffs-respondents had purchased 
the properties in suit in 1912 from the mortgagors. The issue 
arising was whether a deposit made by the plaintiffs under 
the Transfer of Property Act, 1882, s. 83, was sufficient. 

The trial judge held that the deposit was sufficient, but the 
High Court reversed that decision. 

The facts appear from the judgment of the Judicial 
Committee. 

1929. May 13, 14. Dunne K.C. and Dube for thi 
appellants. 

De Gruythcr K.C. and Parikh for the respondents. 

June 21. The judgment of their Lordships was delivered by 

Sir Bixod Mitter. These are two consolidated appeals 
against two decrees dated December 11, 1923, of the High 
Court of Judicature at Allahabad, setting aside two decrees 
dated January 18, 1921, of the Court of the Subordinate 
Judge, Moradabad. 

The two suits in which the decrees of the High Court were 
passed were brought by the plaintiffs-respondents separately 
against the appellants to redeem two items of properties 
covered by a mortgage dated March 23, 1905—namely, 
13 biswas of the village Sadat Bari and the whole village 
Rudain. respectively, and the question for determination now 
is whether the deposit made by the plaintiffs under s. 83 
of the Transfer of Property Act on June 29, 1912, was 
sufficient. 

On March 23, 1905, the original mortgagors executed a 
mortgage deed in favour of the appellant Shib Chandra and 
another who, on the same day executed a lease in favour of 
the mortgagors in respect of the mortgaged premises and under 
that lease the mortgagors agreed to pay Rs.2325 in two 
instalments per annum (which also was agreed amount of 
interest under the mortgage deed), together with the sum of 
Rs.1526 as Government revenue on the properties. It was 
agreed that if there was any deficiency in the payment of 
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interest or lease money then the amount should carry 
compound interest at the rate of 1 Re. per cent, per mensem. 
It was provided by the mortgage deed that each property 
could be separately redeemed in the month of June of any 
year on payment of the amount entered against it in the 
deed provided always that the interest, on the whole mortgage 
money had been paid or tendered at the time of such 
redemption. The consideration stated in the mortgage deed 
was Rs.35,000. The only sum the mortgagors ever repaid 
was Rs.1000 in January, 1907. 

On January 14, 1910, the mortgagees brought a suit in 
the Court of the Subordinate Judge of Moradabad (herein¬ 
after referred to as the original suit) against the mortgagors 
for recovery of Rs. 12,327-5, being the interest or lease monev 
up \to June,'190JI, together with compound interest at 12 per 
cent, per annum as provided for in the mortgage deed and in 
the lease. The mortgagees further claimed interest pendente 
lite and interest up to realization, and they also prayed for 
sale of the mortgaged properties in default of the payment 
of the amount that might be decreed in their favour and 
claimed possession of the mortgaged premises. The 
mortgagors contended that the whole of the Rs.35,000 
mentioned in the mortgage deed had not been advanced, 
but that a sum of Rs.30,984 was only advanced and that the 

mterest payable on the mortgage or the lease money should be 
proportionately reduced. 


On February 23, 1912, the Subordinate Judge decided tin 
the sum actually advanced was Rs.30,984, aud that, therefor 
the amount of annual interest or lease money was Rs.2058-3- 
»nd not Rs.2325, as stated in the mortgage deed and tl, 
tease. He accordingly passed a decree for Rs.l0,720-1(M1 an 
interest thereon at the rate of 6 per cent, per annum unt 
ahzation with costs amounting to Rs.1770-2-8. Heals 
save the mortgagees a decree for sale under Order 

payment ^ ^° a< !i 0f ^ Procedure ’ 19 °8, in default of th 

1912 1 , C r T‘ al am ° nnt °“ 0r betore August 22 

12, and he further decreed that Rs.12,812-7-3 would b 

on that date. ' He further decreed' pos^iontf th 
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mortgaged properties to the mortgagees, and they, on 
April 3, 1912, obtained symbolical but not actual 

possession. 

It appears that the Subordinate Judge did not allow any 
interest during the pendency of the original suit and the 
mortgagees (that is the present appellants) appealed against 
the decree of the Subordinate Judge to the High Court of 
Judicature at Allahabad and the High Court, on January 27, 
1914, varied the decree of the Subordinate Judge by allowing 
interest during the pendency of the suit to the extent of 
Rs.2706-2, and they allowed the costs of the appeal, which 
were fixed at Rs.416-12-6. The decree of the Subordinate 
Judge was therefore increased by Rs. 3122-14-6. 

While the appeal of the mortgagees was pending the mort¬ 
gagors on April 12, 1912, sold and conveyed their equity of 
redemption in inauza Sadat Bari to Pandit Bihari Lai (the 
.predecessor-in-interest of the present plaintiffs in the first 
suit—that is suit No. 333 of 1919), and they also on June 22, 
1912, .sold and conveyed their equity of redemption in 
mauza Rudain to Raraeshwar Sahai and Bhola Nath (the 
latter being the predecessors-in-interest of respondents two 
and three in suit No. 371 of 1919). 

In the mortgage deed in suit the sum of Rs.13,000 was entered 
as the principal amount against Village Rudain, and the sum 
of Rs.5000 was entered as the principal against Sadat Bari. 
Bihari Lai, the purchaser of Sadat Bari, also purchased 
certain other items of property, i.e., a grove consisting of 
some land in Majahidpur Sarai and certain houses and 
shops, and the sum of Rs.4000 was entered against them 
as the principal. This last mentioned property is not the 
suhject-matter of the suits for redemption. 

The conveyance of April 12, 1912, mentioned that the 
sum of Rs.32,000 was left with the purchaser for payment 
of the miscellaneous debts due under decrees and mortgage 


money and other debts, etc., payable by the vendors, and 
it was agreed that the vendors should cause to be paid by 
the purchaser under their supervision the sum of Rs.32,000 
torthe creditors of the vendors. By the deed of June 27, 1912, 
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“the sura of Rs.13,000 was left with the purchasers of Village J. c. 
Rudain for payment to the mortgagee. . 1929 

On June 29, 1912, a sum of Rs.41,837-5-6 was deposited in 
•Court by the purchasers under s. 83 of the Transfer of Property ctmndra 
Act, and the respondents allege that on this deposit being Lk Zbmi 
made they were entitled to call upon the mortgagees to narain. 
reconvey the properties which they had purchased. 

The question is whether this sum was sufficient. The sum 
■of Rs.41,837-5-6 was made up of the following items:— 

{a) Rs.16,120-14-6 for principal allocated for redemption of 

all the properties purchased by Bihari 
and iuterest on the entire mortgage 
from January, 1910, to June, 1912. 

(b) Rs. 4716-7-0 paid by Bihari towards satisfaction oK^ \ 

/ v the decree in part of the original suit*-- \ 

(e) Rs. 13,000-0-0 paid by Rameshwar Sabai. j 

(d) Rs. 8000-0-0 paid by Rameshwar Sahai towar* \ ^4 

decree in the original suit T T \ 1 


decree in the original suit. 


Rs.41,837-3-6 


. The Subordinate Judge in his judgment has-held tSt 

*a 935 THr. TOght t0 have depa 4? ”4 

fate nf T "”1 <leliVerad *“ Ja,,Uar ^ A A 

<late of the tender that sum which the High Court aMoiel 

uifhad “ ‘Y^ SubMdi “ a ‘ e in' the orJtff 

Suit had awarded was in fact due on June 29 1912 w7jL 

rtoTn ,he pHncipai snm ° f ***» ^ -t 

that property'^H^ “ h “ " ^ ^ 

to I" H^h Courtt “fo " ^ ( ° StS * ,he ^ 

to the Government bv the m T reV6UU ® that ha d been paid 

Should be taken into account” 5 WUh ftere0n 

>*«» the sum that the 
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recleein the properties purchased by them. Accordingly he- 
held that the tender fell short by Rs.4098-7-9, On appeal, 
however, the High Court held that the sufficiency of the amount 
of deposit .should be judged by the state of things on 
June 29, 19.12, irrespective of the result of the appeal and 
they further held that as only Rs.30,984 was advanced instead 
of Rs.35,000,- the equitable method of dealing with this would 
he to distribute the reduction of principal over each item of 
property specified at the foot of the mortgage, and that by 
adopting this method the principal sum payable by the 
purchasers would be Rs.19,472-12-11 instead of Rs.22,000. 

Their Lordships are of opinion that the view of the High 
Court on this last mentioned point is correct, and in fact 
Mr. Dunne, for the appellants, did not seriously contest it. 
Their Lordships are,, however, of opinion that the purchasers 
were bound by the decision of the High Court whereby that 
Court increased the amount awarded by the Subordinate Judge 
in the original suit by Rs.3179. The purchasers can have no 
higher rights than their vendors, and it appears to their 
Lordships also that the sale having been made during the active 
prosecution of the litigation between the mortgagees and the 
mortgagors, the purchasers must be bound by the result 
of the litigation: see s. 52, Transfer of Property Act, and 
Faiyaz Husain Khan v. Prog Narain. (1) 

Their Lordships are further of opiuion that Rs.926-9-19 
were due to the mortgagees, for Government revenue and 
interest thereon, both by the terms of the mortgage deed and 
the lease as also by the general law of mortgage in Iudia. 

The High Court in its judgment has held that the whole 
of this sum should not be added for the purpose of testing 
the sufficiency of the tender, but that it should be equitably 
distributed as against the purchasers in the same way as 
the principal amount of Rs.22,000 is to be distributed. Even 
if this view were taken, the amount would work out at about 
Rs.614, which would make no difference in the result. 

Their Lordships, however, think that this view of the 
High Court is not correct . It is quite clear that the mortgagees 
----- —. : f «... (1) (1907) L.R. 34 I.A. 102. 
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by paying the Government revenue are entitled to add the same 
for the purpose of ascertaining their total dues under their 
mortgage: see Nugenderchunder Ghose v. Sreemutty Kainince 
Dossee. (1) In the present case under the mortgage deed 
Government revenue has to be deducted in the first instance 
from the entire income, therefore, it should be deducted 
before any credit for interest is given at all, and when the 
tender of interest was made on June 29, 1912, the mortgagees 
were entitled to deduct the Government revenue paid by 
them and interest thereon from the interest which had been 
paid by the mortgagors and only credit the balance to the 
interest account, and as the purchasers had to pay the entire 
interest before they could call for redemption, this suggestion 
of the High Court seems to their Lordships to be wrong. 


Mr. De Gruyther contended that as the purchasers deposited 
all instalments of interest from January, 1910, to June, 1912, 
and added thereto the interest on the same they had thereby 
in fact paid the full interest during the pendency of the original 
suit—namely, from June, 1909, to February, 1912. 

The Subordinate Judge, in the original suit, had decreed 
interest up to June, 1909, and fixed the same at Rs.10,720-10-4, 
therefore, on June.l, 1910, .the interest that must be calculated 
would be not only interest on the instalment from June, 1909, 
to June, 1910, but upon the decreed amount of Rs.10,720-10-4 
plus the instalment that fell due between June, 1909, and 
June, 1910, as the mortgage deed provided for compound 
interest. The argument of Mr. De Gruyther, therefore, seems 
more specious than sound. If calculation is made on this 
basis even then the deposit is insufficient. 


Deducting, however, from the said sum of R,45,935-13 
(which the Subordinate Judge held due in June 1912) tl 
sum of *,2527-3-1, which represents the difference hetwe! 

wlrlT 7?. SU “ -° f R *- 22 ’° 00 and I*s l!M72-12-] 

Ivlw h I ,! nBhtly held t0 be P™ci P aI su 

“05 lot PU :f SerS ’, the de P° s! ‘ s^uld have been f< 
is.43,405-10-2. The result, therefore, is that the denos 

"as insufficient and interest did not cease to run L 

(1) (1867) II Moo.I. a. 241, 258. 
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June 29, 1912, and their Lordships accordingly hold that 
the decrees of the High Court should be set aside and the 
cases remitted for the ascertainment of the sum which is due 
to the mortgagees from the mortgagors and they are of opinion 
that a decree for redemption under Order xxxiv., r. 7, should 
be passed on the aforesaid basis. 

The contesting respondents will pay to the appellants the 
costs of these appeals, as also their costs in the Courts below. 
The mortgagees will also be at liberty to add their costs to 
their claim. The mortgagors, if they have incurred any costs, 
will bear the same. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitor for appellants: H.S.L. Polak. 

Solicitors for respondents: Douglas Grant <£• Dold. 


BOMMADEVARA NAGANNA NAIDU 1 

(since struck out) and Another >• Appellants; 
(Plaintiffs) .j 

AND 

YELAMAXCHILI PITCHAYYA and ) 

Others (Dependents) . . . . ) ^ ESP0NDENTS- 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Madras Tenancy-Lease before A ct~JReser ration of Trees-Effect and Dura¬ 
tion of Reservation-Dry Pa&tuirage Waste-Covenant to pay increased Rent 
on Cultivation-Right to Inclusion in Puttah-Estates Land Act (I. of 
1908, Mad.), s . 3, sub-s. 16; s. 12. 

Where land subject to the Madras Estates Land Act, 1908, was leased 
before the Act to a ryot who executed a contract by which all rights in 
trees on the land were reserved to the landholder, the effect of s. 12 of 
the Act is that the reservation continues as to trees on the land at the 

passing of the Act during the occupancy rendered permanent by the Act, 

not merely during the term of the lease; the ryot has the right to use, 
enjoy, and cut down only trees which after the passing of the Act are 
? planted by him or grow naturally. 

There is no provision in the Act enabling a landholder to claim an 
. enhancement of rent or any additional payment for trees the right to 
..which he has lost by the operation of the Act. 


* Present : -Lord Blanesburoh, Lord Tomlin, and Sir Binod Mittfr. 
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Where a lease to a ryot before the Act describes part of the land 
leased as “dry pasture waste” but provides that if any part of it is 
cultivated the rent thereon shall be increased to that provided for 
*‘cultivation " land, tbero is not thereby a reservation of that part as 
pasturage, and, subject to the exceptions in s. 3, sub-s. 16, it is ryoti 
land which the ryot is entitled to have included in his puttab, even 
though it has never been cultivated. 

Yarlagatla Mallikarjuna v. Subbioh (1920) 39 Mad. L. J. 277 
distinguished. 


Censure of dilatory proceedings and useless costs. 

Decree of the High Court reversed as to the effect of s. 12. 

Appeal (No. 115 of 1924) from a decree of the High Court 
{October 28, 1919) varying a decree of the District Court 
of Kistna at Masulipatam which affirmed a decree of the 
Court of the Suits Deputy Collector. 

The suit was brought by the father of the appellants against 
defendants now represented by the respondents for a decree 
directing the defendants to accept a puttah tendered to them 
liy the appedants under the Madras Settled Estates Act 
1908, and to execute a corresponding muchalka. 


The questions arising were: (1.) As to the effect of s. 1 
o the Act where a ryot had contracted before the Act tha 
rights in trees on his holding should belong to the lane 
lo der; (2 .) Whether 297 acres inc] „ ded in l 

Z Zt. mre ry °“ ' am ' Withi " S ' 3 ’ sub - s ' 16 - “d 6 


On the first question the High Court (Seshagiri Ayya 

reservation 1 *d^d ’' T'™" 6 “* 

esenation did not operate beyond the term of the lease. 

The facts and the terms of s. 12 of the Act appear from th 
judgment of the Judicial Committee. 

n< r’n 10 ’ 13 F V ' Slliba Row for appellant No. 2 
«e K.C. and Naraumlvam for the respondents 

' yl. The judgment of their Lordships was delivered b 3 

-«*, "s„,r r—»“ *• 

the second of them barely survives to eo TT" 1 C ° mPaaS 

So complete has been judicial T before tbe Board 

while the deterZ S fi“ £*£“ ^ ^ 

tne first, which now alone is 
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serious, depends upon the construction of a few words in a single¬ 
section of a statute. Yet the plaint in the suit was issued 
as long ago as October 18, 1912, and it is nearly seventeen 
years thereafter that these short questions reach the Board 
for final determination, and. in the result will now be settled 
as they were settled by the Revenue Court in India nearly 
fifteen years ago. In the course of the proceedings not only 
has the plaintiff died, but one of his legal representatives, 
originally appellant, has dropped out, leaving it to the 
plaintiff’s other representative, the second appellant, by him¬ 
self to bring his case to a hearing. Not the least important 
of their Lordships’ duties in disposing of the appeal has been 
the task of determining how the costs thrown away as the 
result of well-nigh interminable proceedings in India should 
now be borne. 


The two appellants are the sons and legal representatives 
of the original plaintiff, the late Raja of North Vellore. On 
June 6, 1901, the Raja granted to one Ramayya Garu, 
father of the respondents, for a term of ten years, expiring 
Fasli, 1320, a lease of some 1363 acres of land in the village 
of Narayanapuram. Prior to this lease in his favour, 
Ramayya Garu had, as it is now agreed, no occupancy or 
other rights in the holding, which, but for the passing of the 
Madras Estates Land Act, 1908, would in ordinary course 
have reverted to the zamiudar on the expiry of the lease. 

Of the acres comprised in it some 843 were entered as being 
in cultivation, and 520 as being dry pasture waste. The 
annual rental for the whole was fixed at Rs.1784.13, repre¬ 
senting, so far as the “cultivation” lands were concerned, 
a rent of Rs.0.14.2 per acre, and for the “dry pasture waste ,r 
a rent of 8 annas per acre. The lease, however, contained a 
provision, much relied upon by the appellant in support of 
his second ground of appeal, that if the lessee raised dry 
cultivation on the dry pasture waste he had to pay cist upon 
the land so cultivated at the higher rate of Rs.0.14.2 per acre 
as well as expenses. 

The main, if not the only real, question now at issue 
between the parties is as to their respective rights in what 
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the District Judge, at one stage of the ease, described as an 
immense belt upon the holding of paying trees—comprising 
at least 8000 palmyras and date palms fit for tapping, yielding 
t a substantial revenue, and estimated by a succeeding District 
Judge to be of a capital value of roughly Rs.34,000. By 
the lease the Raja or zamindar reserved to himself full rights 
in regard to all these trees. The lessee was “not in the least 
to be entitled to them ’; as the cist of all the trees standing 
on the lands was not included in the rent reserved, the lessee 
Mas not to raise any objection whatever to the zamindar 

dur nl%r Same ' And ' " 3 “ at,er ° f fact ' ""se trees 
g ** e ,erm c ° n t’nu«I to be let by the zamindar to other 

■ n WinS 3t ‘ entS ,,iel<lin8 f0r him o substantial 

tesenue. It was not eontested before the Board that in 

e.se circumstances, the possession of and all rights over 

trees remained during the pendency of the lease in the 

zamindar, and that no payment whatever in respect of the 

-as included in the cess thereby reserved 

now at all events a subordinate matter. WaSte ’” 

Jt will be convenient to call attention 
visions of the statute relevant to the * -T™ t0 ^ pr °' 
two questions. the consid ^ation of these 

force on J,,ly! * 1908 '» — 
or temporarily «t U ed iZiiTT^ 7 estate 

to say, it extends to the estate ■«! S • ’ Su | ) ' s ' 2 (®) '• that is 
North Vellore. “Holding” ( s r Zami “ (lan of the Raja of 

° r parcels ^ land held under a sin^’ l\ * parcel 
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land means cultivable laud in an estate other than private 
land, but does not include (inter alia) tank beds: s. 3, sub-s. 16. 
“Ryot” means a person who holds for the purpose of agri¬ 
culture ryoti land in an estate on condition of paying to the 
landholder the rent which is legally due upon it: s. 3, sub-s. 15. 
With these terms so defined s. 6 provides that, subject to the 
provisions of the Act, every ryot then in possession of ryoti 
land situate in the estate of a landholder shall have a per¬ 
manent right of occupancy in his holding, while s. 9 enacts 
that no landholder shall as such be entitled to eject a ryot 
from bis holding otherwise than in accordance with the 
provisions of the Act. 

Sect. 12, upon which much turns, is textually as follows: 
“Subject to any rights which by custom or by contract in 
writing executed by any ryot before the passing of this Act 
are reserved to the landholder, every occupancy ryot shaH 
have the right to use, enjoy and cut down all trees now in 
his holding, and in the case of trees which after the passing 
of this Act may be planted by the ryot or which may 
naturally grow upon the holding, he shall have the right to- 
use, enjoy and cut them down, notwithstanding any contract 
or custom to the contrary.” 

Sect. 24 provides that the rent of a ryot shall not be 
enhanced except as provided by the Act. Sect. 28: that in 
all proceedings under the Act the rent or rate of rent for the 
time being lawfully payable by a ryot shall be presumed to 
be fair and equitable until the contrary is proved. Sect. 30 
enables a landlord to institute proceedings for enhancement 
of rent before the collector on certain stated grounds and 
no others. By s. 50, sub-s. 2, every ryot is entitled to call 
upon his landholder to grant him a puttah for any current 
revenue year, and every landholder is entitled to call upon 
his ryot to give him a muehalka in exchange. The proper 
contents of the puttah and muehalka are detailed in »s. 51, 
and after provision made by s. 54 for the tender of a puttah 
by the landholder, s. 56 provides—and it is under this section 
that the present suit was instituted—that when a ryot for 
one month fails to accept the puttah tendered to him and to 
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give a muchalka in exchange, the landholder may sue before 
the collector to enforce acceptance of such puttah. 


As their Lordships have already observed, the lease of 
June 6, 1901, was still current when the Estates Act came 
into force. The effect of the statute, as will have been seen, 
was at once to give to the respondents a permanent right 
of occupancy in their holding so far as that consisted of 
ryoti land, and at once to supersede many of the provisions 
of the lease then current. Notwithstanding this, however, 
the parties until the expiry of the term apparently allowed 
their relations towards each other to be regulated by the lease, 
and it was not until after Fasli, 1320, that the Raja tendered 
to the respondents for the year 1912 a puttah in respect of 
such part of the original holding as he conceived himself 
. bound to include in it. On the refusal of the respondents to 
accept the puttah tendered and to execute a proper muchalka 
this suit was, under s. 56 of the Act, brought by the Raja to 
enforce his statutory rights in these matters. 


The refusal of the respondents to accept the tendered 
puttah was due to the fact that in their view its terms were 
mainly in two respects, improper. ' . ' 

First, there were included in it the provisions of the lease 
already referred to, whereby the trees on the holding were 
reserved to the landholder, and the respondents objected that 

them'the u , ° f ‘ he ACt ’ tLe PUtt * h Sl ‘° uld have left with 
em the right to use, cut down and enjoy all trees in their 

520 I'LofT y ', ,IWK WCre eMlUdC<1 tTOm the pu,tah the 

020 acres of dry pasture waste which had been included in 
lease. The respondents claimed that this acreage should 

ZZr ;7 h ? h ° ,dine as bei ^ “ faa ‘ oultivablf and 
therefore ryoti land within the meaning of the Act 

Jt will be convenient to deal in their order with these two 


o/lTg* VXTTZT Co,le r in “• w* 

opinion that, as the zamindar had e '“s U e e r ved“hfe riXTll' 
by tvritten contract, he was entitled, under s. l2 TtL Ac, 
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continue to reserve the right by the suit puttah, limited, 
however, to the trees which existed before the Act and not 
extending fo any which might have been planted by the 
respondents or might naturally have grown upon the holding 
since its passing. The learned District Judge, on appeal 
on this point by the respondents, took the same view, and by 
decree of December 22. 1916, dismissed their appeal from the 
collector’s judgment. 

On further appeal, however, to the High Court at Madras, 
the learned judges there took a different view, which they 
expressed in a judgment of April 22, 1918. Under s. 12 of* 
the Estates Land Act, the tenant, they said, was, subject 
to custom or written contract, entitled to the trees on payment 
of rent to the landholder, and in this case the reservation 
of the trees in the lease held good, but, in their opinion, only 
tor the period of the lease. The reservation was no longer 
subsisting at the time of the tender of the puttah, and it 
ought not accordingly to have been retained therein. Other 
reasons given by one of the learned judges in support of the 
same conclusion have not been relied on before the Board, 
and need not be further alluded to. 

In the result the learned judges of the High Court, thinking 
that the trees must be included in the holding, but that it was 
allowable under the Act to charge the respondents with a 
cist in respect thereof, directed an inquiry to ascertain the 
proper amount of such cist, and after prolonged and elaborate 
proceedings to that end, to which for the moment their 
Lordships do not further allude, the High Court, in a final 
judgment on October 28, 1919, fixed the amount payable 
by the respondents in this behalf at a single payment of 
5 annas in respect of each tree, and in other respects gave effect 
to their judgment of April 22, 1918. And of all of this the 
appellant now complains. 

The question turns, it will be seen, upon the meaning to be 
attached to the introductory words of s. 12 of the Act: 

Subject to any rights which by custom or by contract in 
writing executed by any ryot before the passing of this Act 
are reserved to the landholder,” and it may be conceded 


VOL. LVL] 


INDIAN APPEALS. 


m 


that, as a matter of first impression, the view of these, words 
taken by the High Court is attractive enough. There is, 
•on the face of them, no obvious reason why the reservation 
should extend beyond the duration of the contract by which 
it is made. But this first impression disappears on a closer 
examination of the clause. The section is certainly dealing 
with a possession terminable when the Act came into force 
-and converted into a permanent right of occupancy by s. (i. 
It is contemplating that as an incident of the terminable 
possession rights with respect to the trees on the holding might 
have been reserved to the landholder either by custom or by 
contract. It provides that where the reservation is by custom, 
it, so far as existing trees ore concerned, is to remain effective 
throughout the whole of the occupancy, by the Act made 
permanent. So much it was conceded in argument was 
the effect of the section. But if reservation by custom was 
so long operative, why, so far as the section is Concerned, 
-should the result be different when' the reservation had been 
made by contract? A reservation by custom is in this 
connection surely no more than this, that in places 1 where 
tho custom obtains such reservation is conventional without, 
bemg expressly made, in contradistinction to places where 
no such custom exists-as, for example, in ■ the zamindari 
of North Vellore, in which case the reservation, if it is to be 
operative, must, be expressed as part of the contract. 


But in each case the reservation, when not qualified wil 

LTT, ° r PreCiSe ' V the P-* of time 1, n< 

oliger—that is to say, until, on the expiry of the right tr 

possession by the tenant, the holding reverts to the zamhidar 

Accordingly, as might from this pLt 6f view be “j 

the section makes no distinction in the result 1J 

the previously limited possession, it ^ n , 

to trees subsequently i>laAted" by— W 

«Phn the holding; "peratW to»S,„TthT "«• 
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J.c. It would appear that the learned judges of the High Court 
1920 came to the conclusion they did in this matter in the belief 

bomma- that lt was open to them lulder the Act to charge the 

devara respondents with a suitable payment in respect of the trees 

naidu "hich tor the first time by virtue of the Act became theirs. 

velaman- ^ a * atC1 stage ’ h°' vevcr » t * lc learned judges themselves were 
chili l css confident of the correctness of this view, which is, as it 
PITCHAWA. seems to the Board, mistaken. Their Lordships can find no 
provision in the Act enabling the landholder to claim an 
enhancement of rent or any additional payment for his lost 
trees. Accordingly, if the view of this section taken by the 
High Court were correct, its effect in the present case must 
bo altogether to deprive the landholder, without any kind 
of compensation provided, of property of great value, and its 
effect would be similar in many other cases. A construction 
of the section leading to such a result is not lightly to be 
entertained, and, in their Lordships’ judgment, is not here- 
called for. On this question, therefore, the Deputy Collector, 
supported by the learned District Judge, reached, in the view 
of the Board, the true conclusion. 


Tho respondents’ second objection to the puttah was the 
exclusion therefrom of tho 520 acres, and this objection can 
be dealt with more briefly. Upon the evidence taken before 
him. the Deputy Collector on August 17, 1914, found that 
of the 520 acres in question, some 222 acres were tank-bed 
land, and that their exclusion from the puttah was, in conse¬ 
quence, justified under the Act. He held, however, in a most 
careful judgment, that the remaining 297 acres should be 
included as being “ cultivable ” land, although it had never 
in fact been cultivated, and this view of the Deputy Collector, 
although, so far as it was against them, it has been contested 
by both parties throughout the Courts in India, has been 
upheld in all of them. Before the Board the respondents no 
longer contended that the, tank-bed land should be included 
in the puttah, but the appellant, relying for his contention 
upon the case of Yarlagado MaUifcarjuna v. Subbiah (1), 
still urged that the remaining 297 acres ivere given only 

(t) (1920) 39 Mad. L. J. 277. 
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;:rT ge ri , no, for cum ™ tio "’ ** the 

lands, they should remain excluded from the puttah the 
p.ov, s ,„„ of the lease already referred to, which raised the 
ent per acre to Es.0-14-2 „„ the extent cultivated, bein' 

its 

* in his own words - (i „ , 

alternative rate in ~ 1 ™ le rea $on why an 

non-cultivation was' a/pa^. d 

r.dTrec^tVloT^ ^ ~ ^ 

it would he a hardship on th / L ^^ n ,^"'^ 00 ' ' hat 
Pay a favourable rate till then w " Cre n0t alIowed to 

to pay the full ra,: Lmcd“ ^ * 

f —t t r r fc - 

AuSTi ml Z rth“7 d d by 7d Deputy 

attempts on both sides to have Z f ’ a " d subse ( l uent 
misconceived. s torms var, ed have been 

^otTof 77 s attempt, “tT- <, ' ,eSti ° ,> arises “ 

'fee costs have ^ *»’ 

for b - v °"0 aide or hy the other PoTT"" ^ contcn<Je <J 

7 th ® Pronged inquiries to aseerta 777 ,l,r °"' n a "'“ y 
he paid in respect of what m*v T , \ h proper sum to 

respondents are mainlv if not' enr ** the *“* tpe€s * the 

costs thro,™ away i„ u W erta7L"77' reSponsibk ' *>r the 

“ ,he oppeliable value of the trees th* m *‘ V af?am dracrib «t 
Board, entirely respons^ ** £ y » the view of the 

throughout by the appellants’ mk,7 again in tbe «*ts 

cultivable lands has Leu re777 conte >tion as to the 

,h z b -e TJSS n z sht ; In '»* -suit 

interference being made with the nJ h Condusio n that, no 

of the Revenue Court ^ ” ‘ b ° d -“ 

’ yi4 ’ or m that of the 

2 0 8 
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j.c. District Court of December 22, 1916, the justice of the ease 

1929 wiU be met if the respondents pay three-fourths of the 

bo*mm\- Sllbsequeut costs ineurred by those representing the original 
devara plaintiff or his estate, whether in the High Court, in the 

naoanna District Court, or on this appeal. 

N AJ DU, 1 11 

yelaman- In the result accordingly their Lordships will humbly advise 

’itchayya. His JIa J est y that this appeal be allowed; that the order of 
—--- I be High Court of October 28, 1919, except in so far as it 
affirms the decree of the District Court of December 22, 
1916, be discharged, and that the last mentioned decree be 
restored. The respondents must pay the costs already 
specified. 

• • • i • r • • ^ • • • • • 

Solicitors for appellants: Chapman-Walker & Shephard. 

Solicitor for respondents: II. S. L. Polak. 


J.C.* 
1929 
July 5. 


RAJA PATESHWAR1 PARTAB NARAIN \ 

SINGH (since Deceased) (Plaintiff) j Appellant ; 

AND 

f ? * ® ^ # l • ^ • l f 

S1TA RAM and Others (Defendants) . Respondents. 


[AND CONNECTED APPEALS.] 

• ON APPEAL FROM T1IE CHIEF COURT OF OUDH. 

• »•#••• * * • * 

Pre-emption—Waiver of Right to pre-empt—Offer t-o sell declined—Absence 
off Notice of intended Sale— u Village community” — Out'.h ' Jet 

. (A VIII. of 1876), ss. 7, 9, 10. * 

In 1872 the Government granted to a single grantee a large tract of 
waste land, .which was later constituted * a separate village. On the 
grantee's death the village passed to his devisees,.who resided in lingland. 
Through their local ngent they offered the village for sale, divided into 
blocks at fixed prices. -The appellant having purchased a block and 
.registered the conveyance claimed to pre-empt, under* the-Oudh Laws 
Act, 1876. s. 9, other blocks which had been purchased by. the respondents . 
severally under agreements completed at a later date. It appeared that 
the appellant knowing the fixed prices had definitely told the vendors’ 

agent that he did not, wish.to buy any other block, and.that lie had. 

^ * • # 



, - ». • • , r _ ..V- ' • 

• present : Lord' BlanEsburc n, Lord Tomlin, Lord Thankerton, 
SiR-fiEopr.E Lowndes, and Sir Binod Mitter.' - - v r . ■ 
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acquiesced in an oral agreement already made for the sale of some of 
the blocks to one of the respondents: — 

Held, that if the appellant had a right to pre-empt he had waived it 
by his conduct, even though no formal notice of an intention to sell 
was given to him under s. 10 of the Act. 

. * iha 3' ca ‘ Singh v. Saiyad Xa;ir Huvr.n (1902) 5 Oudli Cases, 395, 
followed m later Oudli decisions, approved. 

Quaere (1.) whether the devisees of the grantee constituted a “village 
community within the meaning of the Oudh Laws Act, 1876, s. 7; 
(-.) whether a reg,stored conveyance entitles a purchaser to pre-empt 
land the subject of a sale already completed, but unregistered. 

Decree of the Chief Court affirmed. 

Consolidated Appeals (Nos. 29, 30, 31 of 1928) from 

three decrees of the Chief Court of Oudh (November 20, 

1928) affirming two decrees and reversing one decree of the 
Subordinate Judge of Gonda. 

A village m Oudh, called Cookenagar, was divided into 
blocks by its proprietors and the blocks offered for sale at 
fixed prices The appeUant acquired one block bv a sale 
deed executed and registered on June D, 1924. He'brought 
eo suits against the respondents, claiming that under the 
Oudh Laws Act, 1876, s. 9, he had the right to pro enlpt 
ei blocks which had been purchased by the respondents 
mptetively; he pleaded that he had not been g"t 
Of the sales as required by s. 10 of the Act. 

Committee^ 8 aPPCai ' &0m ** * «» Judicial 

» . • • • « , 

The Subordinate Judge dismissed two of the suits on the 
biro Jule ^lO^tb’e 0 £ *T*T ^ "" ** 

uas completed Id ‘ f 1 ' '° "* P 1 " 1 "® 

7 ~£ ££ “J* ^ the 

H W “ >' d the suits 

in tlie village. The learned judges '(Stu'wt'r t' ° f P re ' emption 
Raza J.) were of nninim, J (Stuart C.J. and Mohammad 

s t s ty v a/F “ p«o: 

a vUlage community did £ £ 
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I'm Vi “ age COmmUnity in C »° k «>»gar, either in 1876 or 
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WARI 

Partab 

Narain 

Singh 

v. 

Sita Ram. 


192!). June 4, 6, 7. Dunne K.C. and Jopling for the 
appellant. By , 7 of the Act a custom of pn,emption is to 
he presumed to ex.st in the village. The appellant had a 

n th 0 rrrv s - 9 ° f ,he Aet ' b ° th as a 

the inahal and as a member of the village community, 
ntl he was entitled to notice of the sales under s. 10. It is 
not material that there were agreements to sell before the 
registration of the .sale to the appellant, as by s. 54 of Z 
la ister of Property Act a contract of sale creates no interest 
m the land. The expression “ village community ” in s 7 
is not used in any technical sense; where there are a number 

“t” ‘ here is " Vil,a « e eootmunity: RaMm-ud-din v. 
B‘wal (l) ; Munnu Lai v. Muhammad Ismail. (2) It is not 

India” S ° mC ° r a “ ° f ' hC co - sharers resided out of 

Vo? iS™ 1 ? 1 K f- and Parikh lor ,lre respondents in appeals 
. os. 29 and 30; Dube for respondent in appeal No. 31. There 
was „o proof of a custom of pre . cmption in Cook and t , 

village was not a “ village conununity ” so as to raise a 
presumption of the existence of the custom under s. 7 of the 
Aet ; Dn gb ,j„ t v . Court of Wards(3 ); Narindra Bahadur Singh v 
Sint,/, (4); Ram Dayal v. Chaudhri Mohammad Abdul 

rT p' .™“>r d - iin V ' Itew "’ W a PP Iie<J 1o pre-emption 
1 the Punjab, where the tenures and the relevant legislation are 
different from those in Oudh. Even if a custom of pre-emption 
IS to be presumed under s. 7 the presumption is rebutted, as 
m the circumstances no custom of pre-emption could have 
arisen But even if the plaintiff had a right to pre-empt he 
waived that right, as he definitely declined to purchase more 
than the one block. [Reference was made to the cases in 
1 udh referred to in their Lordships’ judgment.] 

Dunne K.C. in reply. By s. 6 the plaintiff had a right to 
acquire “ in preference to all other persons,’’ that includes 

S nS V1' ?? I' *' (3) (1901) 5 0udh Caaee - 266 - 

(2) (1904) L. R. 31 I. A. 212. (4) (1904) 7 Oudh Cases, 275. 

(5) (1908) 12 Oudh Cases, 1. 
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persons who have by contract a right to call for a conveyance. 
The evidence did not establish any waiver by the plaintiff 
of his rights. 

July 5. The judgment of their Lordships was delivered by 

Sm George Lowndes. These three consolidated appeals 
raise a somewhat unusual question under the law of pie- 
emption in Oudh. 


]■ C. 
1929 

PATfcSH- 

WARl 

Partab 

Narain 

Singh 

Sita ram. 


The facts are as follows: In December, 1872, the Secretary 
of State made a grant of a large tract of waste land in the 
<Jonda district to one William Cooke. The land was described 
in the deed of grant as situated in the village of Agva, but 
under subsequent settlement proceedings it seems to have 
been constituted a separate “village” known as Cookcnagar 
<Jrant. The word “village” in this connection, however, 
denotes little (if anything) more than a revenue unit. In 
1924, when the transactions which led to this litigation took 
place the original grantee was dead, and the estate was 
vested jmder the provisions of his will in ten persons living 
m Lngland, and was managed on their behalf in India bv a 

1 Ir ‘ Stern : The 0Mrnei-s being desirous of disposing of the 
property, it was divided up into a number of blocks, which 
were offered for sale locally by Mr. Stem. Block No. 19 

Nos TofTo , y n the " PpcUant ' ,he Ho* of Basti; blocks 
Sita R 7. ° argahl (“ ow deceased and represented by 

Uvo ^The 3 , T d M “ ta P *' aSa<J> the "'-^dcots in 
Zi \r , aPP f’ S; and W00ks Nos - 1013, 15 and 20 bv 

•! ,l b , [ " m,aZ Alk Ule rapond ™ t «» ftW 

bfoekNo oil. n ° W 11 disputed that conveyance of 

Jn e 9 1924 aPPe “ an * WaS eMC “ tad “0 on 

me J 1924, before any of the other sales were formallv 

mdlrlta p t the conTe y an “ of Mock No. 7 to Bargain 
and Mata Prasad was executed on the same day but at a 

completed" tilKJnnog° ^ «■ ™t 

- Mata Prasad (b.ocie 

Under these circumstances tlie appellant * 

oa.Pt the other..* blocks, and filed t£ s Ts ^2 Co lZ 
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the .Subordinate Judge of Gouda against their several pur¬ 
chasers to enforce his claims. The two suits against Dargahi 

7 "! a ‘ a PraSad were tried ****** and one judgment was. 
i\ered in both, the Subordinate Judge holding that the 

appellant’s claim in respect of block No. 7 was not established 
hut that lus claim in respect of block No. 9 was. The one suit 
was therefore dismissed, and in the other a decree for pre¬ 
emption was made upon the usual terms. The third suit 
against Raja Mohammad Mumtaz Ali was tried bv the same 
^udge but separately, and was also dismissed. Appeals were 
filed by the unsuccessful parties in each of the three cases 
o the Chief Court -of Oudli. The appeals were apparently 
heard together,-arid were decided by one judgment, the result 
ot 'Mich was that the appellant, the Raja of Basti, was defeated 

, three eases - his two appeals being dismissed, and the 
appeal of the respondent purchasers of block No. 9 being 
allowed. • • * ’ • ^ 


The appellant before this Board has maintained his right 
to pre-emption in all the three cases under the provisions 
oi chap. 2 of the Oudh Laws Act, XVIII. of 1876. 

On the argument of these appeals a number of questions 
have been raised of considerable complexity and depending 
upon the. intimate construction of this somewhat abstruse 
enactment./ Their Lordships, however, are satisfied that the 
appellant must fail in each of them on the threshold of the 
Act, having regard to certain findings of fact in which l>oth 
the Courts in India havg concumed. 

The sales in question were all carried out on behalf of the 
vendors by Mr. Stem. The blocks were in the market for 
some time. They were clearly delineated upon separate plans, 
and separate khasras and jamabandis were prepared for each. 
The Subordinate Judge held that the appellant had procured 
a list of all the blocks containing the prices; that lie knew 
that they were all in the market and could be had for these 
prices, but that he definitely refused to purchase any hut 
block No. 19, which was adjacent to his own estate. The 
appellate Court came i„ effect to the .same conclusion. They 
held that the appellant told Mr. Stem that he wished to 
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purchase block No. 19 only and that he did not wish to 

purchase any other block. The oral agreement for sale with 

. ,a J &>h“™ad Mumtaz All was entered into some time 

pnor to the agreement with tile appellant, but both Courts 

held that when he refused to purchase any of the other blocks 

lie.was aware of the agreement with Raja Mohammad Mumtaz 
All and acquiesced in it. 

Upon this state of facts their Lordships are clearly of 

brX „ T" 1 ^ ,hat the Pri01 ' Complet «I PUfehase 
h' T " "'° Uld ' Un<Ier ° tl,er circumstances, have 
Fu /"I" hC r ' g U 0f Preemption in respect of the blocks 

U Fnd t"haTit C ‘t","'' WS “*"* *> -ived tht 
reter i, Tb * m<i, » uitabk to him now to 

ea es by the n FT* i *“ rec “P>iced in previous 

vZ M rT Sinah v **- 

rr M z 

judgment of the Subordinate Jud^n ZtZZZ ^ 

rr 

emption is „I VJnl. C „° Udh Ac ‘ the <* pre- 

munities.” This expression is 11 ” 16 * 6XISt in " vilJa £ e com- 
evidence was give. ~ o th ! * Act ' ■•<> 

■'village community ” inC<K,kenC G Tan^ K “‘T ° f * 
contended for the appellant that „ n m ' *! ’ howevcr > 

«“ ® th< ™ the sole owner of °* °" hb 

1-vmg m England who were his devil, l * Pm ° ns 

community within the meaning of the let 

“ ;[ le a PPellant purchased block No 19 L ^ * S S00n 
of that community. It mav bo th f ■ * became a member 

~ ,ohavc ^ 

(3) (1919) 22 Ou<Ih Ca/i 3^3 ° Udl1 Casw ' 257 - 
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I. c. held in other eases by the Oudh Court, only persons having- 
,929 an interest in the village lands should be deemed t 0 be 
Patesh- members of the community, though their Lordships are not 

Partab 1>repared in the P resent case ^ affirm the correctness of this 
narain Proposition; but it by no means follows from this that 
singh Cooke’s devisees merely by reason of an interest in the land 
•Sita Ram. so acquired should be assumed to constitute a village eom- 
munity which was not shown to exist apart from themselves. 

Another question which was the subject of considerable 
discussion before this Board turned upon the possible com¬ 
petition between the rights acquired by a contract for sale 
and those attaching under the Oudh Act to a completed 
conveyance. It was found by the Courts in India that the 
agreement for sale of Raja Mohammad Mumtaz Ali’s plots 
was prior in date to the agreement for sale of block No. 19 
to the appellant, but that the registered sale deed of the 
appellant preceded by some ten days the completion of Raja 
Mohammad Mumtaz Ali s purchase. Both Courts were of 
opinion that- under these circumstances the appellant had no 
right of pre-emption as against Raja Mohammad Mumtaz Ali. 
It may be that in such a case there is a direct conflict between 
the statutory rights attached under chap. 3 of the Transfer 
of Property Act to an agreement for sale, and the right of 
pre-emption conferred by the Oudh Laws Act, and that this 
question may need further consideration at some future 
time. Their Lordships do not think it necessary to come to 
any conclusion upon it in these appeals. 

The matter of notice under s. 10 of the Act was also discussed. 
It was admitted that no formal notice of his proposal to sell 
any of the plots in suit was given by Mr. Stem, but in their 
Lordships’ view this cannot help the appellant. His refusal 
to purchase any of the other plots and his acquiescence in 
the sale to Raja Mohammad Mumtaz Ali may well have 
induced Mr. Stern to believe that the statutory notice was 
unnecessary, and if it had been given it seems clear that the 
present suits would have been barred by s. 11. 

For the reasons already stated their Lordships are of 
opinion that the present appeals must fail, and they will 
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JAMES SKINNER (Defendant) 


Appellant ; 


AND 


H. H. SKINNER (Plaintiff) and Othehs Respondents. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

from being admitted in evidence in „ 0l '“* lan Registration Act, 1908, 
tbe agreement to transfe^ t “ f° r 8 P wific Performance of 

registered in accordance witHe Act ^ ,herein Utt,ess if * 

s s.‘ «*• <*»*. «.« 

49 M. 302; and Bamlina re " AvUo Kao (1925) I. L R 

J - Ll R - 50 B- 334 approved. *** '* Uh<,gicant Sambhuoppa (1925) 

(locumMU. ° f ' h ° Higl ' Com M to construction o{ , h(J 

(January 22, 1926 ) ° f ‘ he H ' gh C °’ U ' t 

Subordinate Judge of ,h ° Additi »-> 

adits^Tf^rd^i 6 fi r ..to 

l.y the second respondent) fo.” * re ! >resented m the appeal 

STctti- m-=Df-s 

ir 1 “““ l ”*" 

S,R GK0R0E S,R Lakcewt Sanderson*. 
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was the executor of Alice Skinner, a sister of Richard and 
George; she was made a defendant as claiming a half-share 
in Richards estate. 

The terms of the document of June 18, 1921, appear fully 
from the judgment of the Judicial Committee. 

Issue No. 9 raised the question whether the document 
was admissible in evidence. 


The trial judge held that the document was a sale deed, 
and that as it was not registered under the Indian Regis¬ 
tration Act, 1908, it was inadmissible in evidence; accordingly 
he dismissed the suit. 

• •• • • • • 

Upon appeal the decree was reversed and an order made 
for specific performance of the agreement by the conveyance 
of George’s interest at the conclusion of the administration. 

The learned judges (Lindsay and Kanhiva Lai JJ.) were of 
opinion that the document, having regard to the whole of its 
terms and the circumstances in which it was executed, ought 
to lie treated as an agreement for sale, and that consequently 
they had a discretion to decree specific performance although 
the document was not registered. 

1929. June 10, 11, 13. De Gruyther K.C. and Kenworthy 
Brown for the appellant. The document of June 18, 1921, 
upon its true construction, was a sale deed transferring the 
vendor’s interest in his brother’s property; it was therefore 
within s. 17, sub-s. 1 (b), of the Registration Act. It did not 
merely create a right to another document so as to be within 
s. 17, sub-s. 2 (t>). Consequently it was inadmissible in 
evidence having regard to s. 49. 

Dunne K.C. and E. B. Raikes for the first respondent. The 
document was merely an agreement to sell such share as 
the vendor got upon the administration being concluded; a 
conveyance was contemplated when that took place. It was 
not clear until that took place whether immovable property 
would be transferred. But even if the document operated r 
as a transfer of immovable property it was admissible in 
evidence in the suit as an agreement and for the purpose of 
obtaining specific performance: Bengal Banking Corporation v. 
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Mackertich (I), following the view of West J. in Burjorji 

Cursetji Panthakur v. Munchcrji Kuverji (2 ); Mangamma v. 

Ramamma (3), following earlier Madras decisions. Certain 

Jater decisions in India have taken a different view, but, it 

is submitted, the construction of the Act adopted ’by 

West J. is coiTect, and the only construction giving consistent 

to all the provisions of s. 17. In Dayal Singh v. India- 

(4), though a similar question was discussed, the Board 

expressly refrained from deciding that that view was 
wrong. 

in repiy - The actuai dcoisi ° n in '*» 
Bengal Bankmg Corporation cased) does not support the 

appellant; the remarks of Garth C,J. relied on were obiter 

jZZT m' S CaS “ <2) ‘ S inconsistent wi,h Purmanandda* 

VioVtS), and with a series of more recent 
cases m most of the High Courts. [Reference was made to 

The C „ a ul mentl0 "! !d in thCir Lordshi P s ’ judgment and others 1 
in the ***** * «« Board 

Singh rZaffi'h TTJT** ^ W “ d 

* ~ y: the prorision i C s\leir a L t conduste. 

July 16. The judgment of their Lordships was delivered hy 

died " “» 

•Of considerable value de 1 included “movable properties 
Skinner ZZ! Mother George 

•Skinner was at the time t,- n " 0<,Ual sllaTCS - Richard 
“d London Balk Z ^ to the 

granted to -a Mr.. Angelo, the bank^ml^r. "* eS,I1,e *" 
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Skinwr, the first respondent in this appeal, a document in 
the following terms:— 

(The first sentence is torn out.] 

.. This day between Mr. (torn out) at preseirt at Meerut 
o the one part, hereinafter called the first party and 

called il Sk 'T ° £ Ha " Si ° f ,he SCC ° nd part ' h «-einafter 
called the second party. 

-Whereas Mr. G. C. E. Skinner, the said first party (paper 
orn) hem to the estate of his late brother, Mr R. R. Skinner, 
and the satd first party therefore as heir has a (paper torn) 
n. the property allotted to the late Mr. R, R. Skinner by 
he decree of the District Judge, Delhi, of August, 1888, 
partitioning the joint Skinner estate; and in all the property 
he subsequently acquired. And that whereas my brother 

, , , n " er dled ,n about August, 1913, and that since 

1ms death there has been constant trouble and long, expensive 
and ruinous litigations and family disagreement, etc., owing 

win i \en oi has not been able to get possession up to 
date, nor gets any benefit from it whatsoever. 


" That whereas now Mr. R. H. Skinner of the second part, 
hereafter called the vendee, has agreed to purchase all these 
pioperties left me by my said late brother, Mr R. R. Skinner. 

‘‘ ™T ef0re T - C - Skinner of the fi,-st part, hereafter 
calked the vendor, with my free will, wishes and consent do 

hereby sell all my share, I have inherited from my late brother 
Mr R. R. Skinner, to Mr R. H. Skinner for Rs. fifty thousand' 
to keep the property in the family and for all what the vendee 
has done for me, it is therefore mutually agreed as follows 

1. That the vendee, Mr R. H. Skinner, do pay t 0 the said 

vendor, Sir G. C. Skinner, Rs. one thousand as earnest monev 
by cheque. 


“ 2 - That as 8,1 this property is in the hand of Mr. Angelo 
the administrator of the estate of my late brother' 

Mr R. R. Skinner, the vendor will do his best to get the' 
vendee full possession. 

“ 3. Should for any reason the vendor fail or do not satisfy 
the vendee, in this case the vendee has my free consent to 
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take any action he considers proper and necessary to get 

full possession, and mutation of names done in the said 
vendees favour. 

"4. From the date of agreement all expenses for litigation 
now pending which, if the vendor chooses to hand over to 
the vendee or that may hereafter be filed liv the vendee in 
the above matter, will be borne by the vendee, 

■' 5. That the cases now pending and all matters with 
reference o these properties, the said vndor shall give a 
correct and complete list of all cases, also a list of all papers 
aid books, etc m the possession of the said vendor o the 
M d vendee and take a receipt for any reason, the vendor 

vendee W ,,eSp ° nsible *« ^ etc., and no, the 

will 6 . 1" “ ddition ,0 *'>* stated above the said vend™ 
of'tho debt left the'lataMMR Vmd ° r ' 

■ ■ 

r,,c 81,1(1 vendor confirms this t* 
conclusive sale binding on tho •! ^ a com I ,Iet « and 

y Z - “ “• 

Registered *d 77 “ 

Wdl always be ready to execute and°'r w hC ‘ re ' assigns ' e,f - 
expenses of the vendee. d g,s,er the same at the 

» £ :lrl a ~ “ * vend™ 

execute and register a pow™ 0 f ** * *» 

tr or hc,p ,he ^ 

V the vendee 8 ZZi^orTolZ P “ id 

full legal possession of all the nrone^r ** Tende<! Ke,s 
"antes all aff™ted in the name of the ™»“™ of 
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“ U ’ f h ° uld the vendee »>e able to get mutation of 
names done m h.s name and get full and complete possession 
uring the lifetime of the vendor the vendor - in such ease 
directs the vendee or his heir, Mr. J. A. R. Skinner, to pay 
the balance due to the heirs of the vendor 


12. The schedule of the properties sold is hereunto 

annexed as noted below: (a) All the properties noted in the 

decree of the District Judge, Delhi, August, 1888, partitioning 

Hie joint Skinner estates. (Ingram v. Ordc and others.) 

(b) All the properties acquired by the late Mr. R. R Skinner 

up to the time of his death. Therefore we, the undersigned 

further confirm and ratify this sale and agreement by our 
signatures. 




Meerut, June 38,. 1918. 


(Sd.) George C. E. Skinner, Vendor. 

(Sd.) R. II. Skinner, Vendee.:’ 

The above document was not registered. »«■ 

• # • • » . I i • . 

George Skinner died intestate in December, 1919, and on 
February 11, 1921, the first respondent instituted the suit 
out ot which this appeal arises. The only defendant to the 
suit as originally framed was Angelo, the administrator of 
Richard Skinner’s estate, and the principal prayer of the 
plaint was for specific performance of “ the agreement of sale 
dated June 18, 1918’’—the. reference being to the document 
above set out—and for possession of the property.. It is 
obvious that Angelo did not represent George Skinner’s estate, 
and it is admitted that in this respect the suit was defective, 
but various parties were subsequently added,, including 
Alice Skinner, whose right to a half-share in Richard Skinner’s 
estate was disputed in the Court of first instance, and Thomas 
Skinner, the third respondent, who was appointed 'adminis- 
tiator ad lrtem of George Skinner. Major Stanley Skinner 
was also substituted for Angelo as administrator of Richard 
Skinner, and on -the death of Alice Skinner, pending the 
proceedings in India. James Skinner, the present appellant, 
\\as brought on the record*as-her•executor.’'* r .’b\» # ;V . 
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Various matters were debated in the course of the pro- 

SETS 1™% "f lordships have no, been 

asked to deal, but the principal issue in the case and thnt 

upon which the determination of this anneal rlp^r i 
whether the document of June 18 ,™ T u ”* 

evidence This in ’ § ’ " 3S adjTUSS »ble in 

■-5 £ s 

tuiiies witftm the provisions of s 17 n f t v 
Registration Act XVI of 1008 1,1(1,311 

and (2.) whether if , !° 8 ’ d “ requ,red registration; 

the basis of a suit Zr T necessal '- v ’ » eould form 

'he provisions of s. 49 Performance notwithstanding 

■ .suit'\va: e trW “ol he SUb °; di,,a,C ^ the 

^ requiring r^T It ? * - 

Unregistered, it was nor a ,, 17 ' and that. being 

accordingly dismissed the suit""ThV", and lle 

differed from this conclusion The 6 ) ‘ S j C °" rt- ° n " Pl>cal ' 

,,le d °eument ought to be “ tre d 6 ™ 1 !" 1 ' iudscs hoId tllat 
for sale rather ,h a „ “ b ™g « agreement 

1 ^gistration was not necessarv n , i 8m * tllat ’ therefore, 

S, ; ecific Performance in respect of * deCree tov 

of the property upon cert^ term G T*? Skmner ‘ s moiety 

executor of Alice Skinner has ann th ' S decree tho 

Council. has 3 PPealed to His Majesty in 

In (he coui'sp 

11»8, has been discussed ^rith"' 5 docum ' ,,t of June IS 
Lordships have no doubt that tT"*- m " m,eness ' b «‘ their 
Subordinate Judge was right the'T ““ ° f il bv the 
perhaps „„t , hat o( „ trai Jf, ™ employed is 

ports to transfer George bUt ’* elearlv p ur . 

Properties which he h?d^etw“£l* ? tKe ia ~ie 
partieuiara „f which are set • T Richard Skinner. 

stirs *«r; *** -* »•>* 

r r- - *: z Snrc 

47 ne 

2D 
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interpretation of s. 41) of the Registration Act. It is unfortu¬ 
nate that this aspect of the case was not submitted to the 
Indian Courts, and their Lordships have therefore not had 
the assistance of the High Court in discussing the numerous 
decisions which have been referred to before them. 

Their Lordships, however, think that the meaning of s. 49 
is clear. 


The section runs as follows: “49. No document required 
by s. 17 to be registered shall— (a) affect any immovable 
property comprised therein; or (6) confer any power to adopt; 
or (c) be received as evidence of any transaction affecting 
such property or conferring such power, unless it has been 
registered.” 

It an instrument which comes within s. 17 as purporting 
to create by transfer an interest in immovable property is 
not registered, it cannot be used in any legal proceeding 
to bring about indirectly the effect which it would have had 
if registered. It. is not to “ affect ” the property, and it is 
not to be received as evidence of any transaction “ affecting ” 
the property. 

In the present case the document under consideration, 
in addition to creating an interest in the immovable property 
concerned, provides as one of the terms, and therefore as an 
integral part of the transfer, that the vendor should, if the 
vendee so requires, execute a registered sale deed, and it is* 
contended for the first respondent that, notwithstanding the 
non-registration, he can sue upon this agreement, putting 
the document in evidence as proof of it. Their Lordships 
are clearly of opinion that this is within the prohibition 
of the section. They think that an agreement for the sale 
of immovable property is a transaction “ affecting ” the 
property within the meaning of the section, inasmuch as, if 
carried out. it will bring about a change of ownership. Th» 
intention of the Act is shown by the provision of s. 17, 
sub-s. 2 (v), which exempts from registration, and therefore 
frees from the restriction of s. 49, a document which does 
not itself create an interest in immovable property. luD 
merely creates a right to obtain another document which 
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which does itself c^a^su'clT 3 ™^°”’ '° aH °'' “ docunu ‘ nl 

foundation „( a suit for ^ " ^ '° us - d « the 

Lordships to be little mor ,7° Perf0 ™ anc< ' Wears to their 
1 to oe little more than an evasion of the Act 

retir^trLry™ r ind,an — »«.„ 

and it is clear that mlt JZ T™' '**” ^ 

Their Lordships think, therefore taTIT 

be served bv a detailed • • ?(XK purpose would 

the satisfaetL oftmlrr^r ° f ^ 

enunciated above is in aeen ^ pnnc,ple w,uch ba* been 

most of the High Courts• * Wl .?* vecent decisions in 

San-tosh Kumar Lahiri (1). Saftu S '"‘ J ‘ b Chmdrn Sam J a ' v. 

*-«i *».«« Pan ^yt JZZ™, I’ ^ VnM " 

Forth. Bh„ ma „t Snmbhtwppa. (3) 

«- High cZrSl^l L ^t hiPS " ° f ° P “ i0n ‘ ha ‘ 

performance, and that the “t * ®, d< * re<) for 

been dismissed. They will tlierefA pond ^ nt 8 ^ should have 
that this appeal should be allowed Th *’ fu'’!? H ' S 5Ia;ics '-'' 
High Court should he set aside » A 7 he decree of «>e 
restored. The ft* re ^ on de„t' "L ° f ^ ^ jad ** 

costs both here and in the High Court *** ^ appelIant ’ s 

-S: m: *— 

ft) 0921) I L R 4 7 7 0nt: r ^ * HO. 

W flCi L. L - * - M. .102. 
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J.C.* RAGHl'NATH PRASAD SINGH and 
j929 Another (Plaintiffs) 


July 25. 


• • 


AND 


DEPUTY COMMISSIONER, PARTAB- 
(JARH, and Others (Defendants). 


Appellants ; 


Respondents. 


ON APPEAL FROM THE CHIEF COURT AT OUDH. 


Hindu Will—Bequest of absolute estate subject to restrictions—Limitation 
purporting to entail estate—Paramount Intention of Testator—Indian 
Succession Act ( X . of 1865), ss. 74, 82. 

The will of a Hindu taluqdar who died without issue provided that 
“ subject to some provisions and restrictions given below,” his entire 
estate should on his death “ vest in ” P., the third son of his nephew, 
who “ shall be my heir and successor.” Provisions and restrictions 
followed to the effect that the estate was to pass on P.’s death to his 
successors, and that he and they were to be bound to adhere to the 
Hindu religion and were not to have the power to alienate, the succession 
to be according to the rule of primogeniture; and it was stated that 
the testator’s sole wish was “ that the estate may remain with the male 
heirs of his sombansi family.” It was contended that the intention 
was to give P. and each of his successors a life interest, and that this 
limitation to the successors being invalid, the estate reverted on P.’s 
death to the heirs of the testator: — 

Held, that the words in the earlier part of the will created an absolute 
estate of inheritance in P., and that the provisions and restrictions 
were an attempt to impose repugnant conditions on tho estate so 
created, and were therefore void. Applying ss. 74 and 82 of the Indian 
Succession Act, 1865, the paramount intention of the testator, as shown 
in the will, was to be ascertained, and in the present case it was to 
benefit P. and his branch of the family. 

Decree of the High Court affirmed. 


Appeal (No. 44 of 1928) from a decree of the Chief Court 
of Oudh (April 27, 1926) affirming a decree of the Subordinate 
Judge of Partabgarh (April 22, 1924). 


The suit was brought by Jagdeo Singh, the father (since 
deceased) of the appellants, who claimed that on the death 
of his younger brother, Partab Bahadur Singh, he was entitled 
to succeed as heir to their uncle Raja Ajit Singh, who died 
in 1889. The plaintiff contended that under the will of 

* Present: Lord Carson, Lord Darling, Sir Lancelot Sanderson, 
Sir Georoe Lowndes, and Sir Binod Mitter. 
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Ajit Singh, dated November 6, 1884, Partab took only a life 
interest, all the other provisions being invalid; that upon 
Ajit Singhs death, Sitla Baksh Singh (the father of the 
plaintiff and of Partab) succeeded as heir subject onlv to the 
hie estate of Partab, and that the plaintiff was entitled as 
successor of Sitla under the Oudh Estates Act. 1860. and hv 
the custom of primogeniture. 


The Chief Court (Stuart C..J. and Wazir Hasan J.). affirming 

of Zwi, P Tk jUd f e ' heM ‘ hat UP °" ,hc truc const ruction 
vt 11 Partab took an absolute estate. The suit was 
accordingly dismissed. 


1929. July 13, 14, 17. 
appellants. 


Dunne K. C. and Joplinr/ for the 


Dc Gru,jtl, er K . (•„ W„ IMl and for ^ 

‘u C *° Ta<JOn ' • T,,aore (1); 

T ‘ NaU " M Sing, ‘ (5); "•*« SUnJ, ‘ 

July 25. The judgment of their Lordships was delivered hv 

da« S"} 1 ™ ~ h 'He dec.ee 

the decree of ',h s " Ch,ef Court o£ Oudh, affirming 
April 22 J924 XX?* ^ °‘ 

s- h by ~ 

a ss sir - 

]8W - Raj8h Bahadur S« 

appeal ZZlZrZZ T in «- P-n, 

Partab took a life inter t™ comtn,ct,on °l the said will 
property dev.W b - c^d V 

- - » £ Haja Ajit Singh ,'Z 

<ll 0883) U la l u 8 * 47 -« <™?» J- ». 35 l A. tl 8 . 

<3) (I888) L ' B ' 10 7 - ^ 39 . ( 6 ) 002 ?) l ! r tt i\Z 


1. C. 
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Raghunath 

Prasad 
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Z'. 
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sioner, 
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garh. 
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J.c. property in dispute in this appeal on the footing that Partab 
1929 took only a life interest under the said will, and the 

Raghunath r es P on <fcnts 4 to 9, who are devisees or transferees of or 
prasao from Partab, contend that Partab took an absolute interest 
v . under the will. 

Commis- The to,,ow| ng pedigree shows the relationship of the 

sioner, parties to the present litigation • 
partab- 

GARH - Audhan Singh. 

__ | _ 

Sarahjit Singh (died Ajit Singh (died on Bishnitli Singh (died 

before the Mutiny 18th December, 1889, ' before annexation), 

and without issue). without, issue). I 


Sitla Baksh Singh 
(died on 28th April, 
1908). 


I 


Deomangal Singh (died 
in March, 1892, leav¬ 
ing three sons). 


I 

Sukhdeo Singh (died 
without isue on 1st 
June, 1895). 


Jagdeo Singh, 
plaintiff, since 
deceased. 


lain 


Partab Bahadur Singh 
(died on 18th June, 
1921), leaving three 
widows, the 4th, 
5th and 6th defend¬ 
ants, respondents. 


BaghunatlL Lai Anant Prasad. 

Appellant No. 1. Appellant No. 2. 

The learned Chief Judge of the Chief Court of Oudh has 
given an account showing how Ajit Singh acquired the 
properties which he disposed of by his will. It is therefore 
not necessary to reiterate the same. It is sufficient to state 
that Raja Ajit Singh was a talukdar of Oudh and his name 
was entered as such in the lists 1, 2 and 5 prepared under 
s. 8 of Act I. of 1869. 

The said will contains (inter alia) the following provisions: 
“ As I have got no self-begotten son so according to the powers 
given by the law of Government and under the custom 
prevailing in the province, I have to express my heart’s desire 
by this will subject to some provisions and restrictions given 
below in order that, on my death, according to my desire 
this document may be acted upon without any dispute, 
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vjz.. after my death my entire estate and property movable 
and immovable already acquired by me or acquired here¬ 
after before my death shall all vest in Lai Pavtab Bahadur 
Mngh, son oi Sitla Bakhsh Singh, who, according to my 
experience, is very competent and worthy man, and 1 trust 
he shall follow all the religious principles of Hindus and shall 
pass Ins whole life in a good manner. Lai Pa nab Bahadur 
Singn shall be my heir and successor. The said heir after he 
has inherited me, shall be bound to abide by all the followin'- 
terms. The italics are for the purposes of this j idgment 

Then follow various terms which the testator Ajit said that 
e heir would be bound to follow. Clause 1 provides 
hat the heir shall be bound to adhere strictly to the Hindu 
eligion. Clausel 2 declares that the heir shall have no power 
to transfer any immovable property bequeathed under the 
and further declares that the bequeathed taluka entire 

and compact shall gradually descend to the successors of the 

Z \Z ? r!° thC reStrietions laid down as binding upon 

.cntathes 66 ' 1 n T ***** ^ the legatee and ^ 

Cl-msc 4 n ° P0wer t0 ali ^ate the properties 

Clause 4 empowers the legatee to deal with the property 

a quu-ed or purchased by him from the income and ^ 

Of the property bequeathed. ^ 

- 5 U ‘lf 2 5 1 “1 8 *" ° £ fcn ' eat “d «• « follows 

thC ‘ ega,ee paS5cs his P™od Of life in aceordanee with 

Z d r ■ ^ death tWs e * ta,e property be it 

the lhqa acquired under mmd or obtained under a grant 

ade by Bntish Government, shall according to the rules 

irrrr to ,he abwe -v 

th ”"f *" M * d by Pa- to the 

under clauses 1 o ***** **"*** *** dMbut '™ 

8 . In executing this will the elauses 4 5 7 o „ , 

becaut’the Wsdti^^fT Jr ,>een PUrp;>Seiy ™> ided 
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)■ c. and the above said clauses are quite contrary and against 
1929 this desire.’’ 

lin ^E" H /;‘ a T 7 declares that if th » ‘^tee or any of the successors 
Singh 0 * le ^ e ^ atee accepts any other religion, giving up the Hindu 

Deputy religion ° r C01ltra ^ to th * provisions of the will, transfers 

sioner S " ‘I 16 PI ’° Pert? ' bequeathed whoU .V or in part, and in consequence 
Partab- thereof * e ,s suspended under the orders of the Government 
GARH. or by suit filed by the rightful heir after it had been fully 

proved, then conditions of provision 5 shall at once attach to 
the inheritance. 

On May 1, 1922, Jagdeo Singh, who was the brother of 
Partab and father of the appellants, instituted the present 
suit in the Court of the Subordinate Judge of Partabgarh, 
alleging that Partab had only acquired an estate for life 
under the will of Ajit Singh, and that on his death the same 
passed to him (Jagdeo) as the heir of Ajit Singh. Jagdeo 
died during the pendency of this litigation, leaving his two 
sons, who are the present appellants. The trial Court, as well 
as the Chief Court of Oudh, held that Partab acquired an 
absolute estate of inheritance. 

The appellants contended that in the earlier part of the 
will tlie words “the properties shall vest in Partab” and 
that “ Partab shall be my heir and successor,” are ambiguous 
and do not show any clear intention to create an absolute 
estate in favour of Partab. They further contended that 
clause 5 shows a clear intention on the part of the testator to 
create successive life estates in the manner provided by that 
clause, and this construction, they argued, is further borne out 
by a reference to clauses 1, 2, 3 and 7 of the will. Their 
contention, further, is that successive life estates are bad 
except in cases where such bequests are in favour persons 
who are capable of taking the interest as “ purchasers ” 
under the will ( Tagore v. Tagore (1)) and therefore that 
Partab only acquired an estate for life and on his death the 
estate vested in the original plaintiff Jagdeo Singh. 

The respondents contended that the words “property shall 
vest in Partab,” and that “ Partab shall be my heir and 

(1) (1872) L. R. I. A. Supp. 47, 60. 
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successor,” are clear dispositive words conferring an absolute 
estate in Partab, and that the subsequent clauses, i.e., 1, 2, 3 5 
and 7 are merely conditions subsequent which are repugnant 
to an absolute estate and must therefore be rejected. Raghunath 

Attempts on the part of a testator in India to restrict Smo^ 
devolution of properties which he bequeaths to a legatee 
nhsulutcly and to prevent alienations of such properties" are 
I common, and wills containing such provisions have 
often come up for decision before the Board. The question 
for determination has always been whether there re 
dispositive words creating an estate of inheritance in the 

r zi ,he — z.:r- 

appellaju^ani^^li^'r^po^^^ 11 ^ r C * ted - * *. 

SO far as they lay down tho rJ- • i ' are useful onI . v >'i 

" » •”«.< a. pr"ZiVu “ 

always dangerous to construe words ^ Sa ' d; “ Jt ,s 
construction of more or less similar f °i ^ " iU by thc 
- adopted by a ^ ** 

he ni!e of construction embodied in s 89 *, * 

Act of 1865, which applies to this wiU is that w Ut ‘ CeSS ‘ 0n 
is bequeathed to any person ho • ’ Where P ro Perty 
interest of the testator tLX’unL, ^ the whole 

that cm, a restricted intmst „*Z*d7f7^ m th ° WiU 

Succession Aer^nd 0 ^^^ Ttr^ n * 74 ° f ^ 
intention of the testator is not tn h ’• * “ that the 

cannot take effect to the full extent but **'** beeause lt 

to it so far as possible.” Cases are not * to b ° given 

of constr uction, finding that the whol T** Which a court 
the property cannot be carried ° P . lon ° f the donor of 

(1) ( 1021 ) l.r. 4 oi Ai "*• mU yet « that 

48 ‘ (2) (M2 1 ) L. R. 49 I. A. 25, 32. 
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part of it which gives effect to the paramount intention of 
the testator rather than hold that the will should fail entirely. 

The question therefore is what was the paramount intention 
of the testator as expressed in this will. Reading the will 
as a whole, it appears that the testator’s primary intention 
was to benefit Partab and his branch of the family. The 
testator further did not intend his immediate heir and the 
latter’s branch of the family to have any interest in the estate. 
With that view he made Partab his heir and successor. 

Now, a male Jieir when he inherits takes the estate 
absolutely, and it seems to their Lordships that the testator 
intended that Partab should have the same interest as if 
Partab were his real heir. 

Their Lordships are of opinion that the words in the will 
" that the estate shall vest in Partab ” and that he shall be 
the testator's “heir and successor” are clear dispositive 
words creating an absolute estate of inheritance in Partab, 
and they are further of opinion that the various clauses 
referred to above which were to come into operation after 
he had so inherited, must be regarded as an attempt to 
impose repugnant conditions upon the estate so created 
and are. therefore, void. 

Their Lordships, therefore, hold that Partab acquired an 
absolute interest in the estate. 

Their Lordships, however, are of opinion that the difficulty 
in the construction of this will has been caused by the language 
used by the testator himself, and they think that the costs 
incurred by all parties in this litigation in all its stages should 
come out of the estate. The respondents between themselves 
will be entitled to one set of costs. 

Their Lordships will accordingly advise His Majesty that 
this appeal and the suit should be dismissed, but that the 
costs of the appellants and one set of costs for the respondents 
should come out of the estate. 

Solicitors for appellants: Barrow, Rogers & NevilJ. 

Solicitors for respondents: Solicitor, India Office: 
H. S. L. Polak. 
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MA PWA MAY and Another (Plaintiffs) Appellants • 


( 


AND 


| Respondents. 


S - R - M - A. CHETTVAU FlllM 

. (Defendants) .... 

ON APPEAL FKOAI THE HIGH COURT AT RANGOON 

or Pmt . 

tors—Preference of one Creditorlrl ? , fCr ° dcfCa ' Cndi ' 

1882), ». 53 -Man S'a mp Jc , Ot onm/L^tr 9 ,^' <iF ' °> 
tration Act (XVI. of 1908), s. 67 >? *’ Sl ~ In<!ian 

Of the Indian sfamp Af/'isg? is\ ^ Sta “ ped ’ eon trary to s. 33 

done without jurisdiction/consequently TtTt is' f pr ° tedure ’ not on “ot 
registration is valid under s 87 of he it • o in goo<1 fai,h the 
and upon payment of the proper dutv R ^ ,9tration Act, 1908, 

admissible in evidence. ** • anr P ena,t 7 the instrument is 

Uujibunnissa v. Abdul Rahim (1900) L R " 8 ] v • . 

“hCT"' iS 0t —«• »~«un. 

-rr ; 

•S not invalid under a. 53 of the Transfer^ p ** b> ’ th ° mort 8agor, 
beig made to defeat or delay credit ev S' 0 **?* Act - «82. ns 
!?£ * indebt ^ thtJeby S re X ,b °“f th « mortgagor, 

creditors, one of whom has instituted a other 

the mortgage has obtained an ordi hefn S° f0rC "S* 8 *"*™ of 
mortgagor’s property. Q before d <*ree attaching the 

Musahar Sahu v. ffmW m Ud (19]5) . 

Pro^eX Act f ^ ^ ^ reVer8ed 08 to *■ 53 of the TmnsfcTof 

<£ F Z a dww of ,he Hi « h <*« 

Magwe. J 8 “ decrce of ,he district Judge of 

The suit was instituted by the o^ nn ii . 
mortgage dated March 13 , 1924 . PP Ua ° ts to enforce » 

Sm BS t Mi L C. ATK,N ' S,R J ° RN Wat '“ s - Sir George Lowndes, an.l 
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The questions arising upon the appeal were (1.) whether 
the mortgage was invalid under s. 53 of the Transfer of 
Property Act, 1882; and (2.) whether the registration of 
the mortgage was invalid, because when registered it was 
not duly stamped, as required by the Indian Stamp Act, 
1S9:), s. ,.G. 

The facts and the relevant statutory provisions appear 
from the judgment of the Judicial Committee. 


Both Courts in India held that the registration having 
been effected in good faith it was valid under s. 87 of the 
Indian Registration Act, 1008, although the instrument was 
not duly stamped at that time. 


The District Judge decreed the suit, holding that though 
the mortgage was a preference of the mortgagees over other 
creditors of the mortgagors it was not invalid under s. 53 of 
the Transfer of Property Act. 

Upon appeal to the High Court the learned judges (Heald 
and Mva Bu JJ.) were of the contrary opinion; accordingly 
they varied the decree to a simple money decree. 


1929. June 27, 28. De Gmyther K.C. and Pennell for the 
appellants. The mortgage was not invalid under s. 53 of the 
Transfer of Property Act, even if its intention and effect 
were to prefer the mortgagees over other creditors: Musahar 
Sahu v. Hakim Lai. (1) Both Courts in India held, following 
Sarada Nath Bhattacharya v. Gobinda Chandra Das (2), that 
the registration was valid under s. 87 of the Registration Act. 

Dunne K.C. and E. B. Raikes for the respondents. Upon 
the facts the High Court was justified in holding that the 
mortgage was not only a preference of one creditor, but a 
scheme for the purpose of defeating the other creditors, and 
therefore void under s. 53. But in any case the mortgage 
was not validly registered, and consequently could not be 
received in evidence. Sect. 35 of the Stamp Act, 1899. 
imperatively forbids the registration of an instrument which 
is not. duly stamped. The registering officer therefore had 
no jurisdiction to register it, and s. 87 of the Registration 


(1) (1915) L. R. 43 I. A. 104. 


(2) (1919) 23 Cal. W. N. 534. 
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Act cannot be invoked: Mujibunnissa v. Abdul Rahim (1); j c 
Jambu Parshad v. Muhammad Aftab Ali Khan (2); Ma Skive 
Mya v. Maung Ho Hnaung. (3) The decision in Sarada 
Nath’s case (4) was erroneous. The stamp used was not M J,^ VA 
merely a stamp “of improper descriptionwithin the v • 
meaning of s. 38 of the Stamp Act: Reference under s. 57 of ch^yar 
Act II. of 1899. (5) The Stamp Act has been amended twice FlRM - 
since that decision without any alteration in the section. 

De Gmylher K. C. in reply. The amount of the stamp was 
sufficient, the only defect being that the revenue stamp used 
had been surcharged for use for the payment of court fees. 

That being so the instrument was duly stamped within the 
meaning oi s. 35 of the Stamp Act, since that Act recognizes 
only two descriptions of stamps-namely, adhesive stamps 
and impressed stamps: Annapurnabai v. Lakshman Bhikaji 
Vakharkar. ( 6 ) But in any case the requirement of s. 35 of 
e tamp Act is a matter of procedure, and s. 87 of the 

vi&f nTr Act - PreVentS “ err0r n,ade in « 00d failh from 
* he 16 ration. The considerations in Sah M„khun 

eZz ?'r Z,Z 00nd ' M L " lm affirmed in d 

v. irj Latt ( 8 ) apply. The decisions of the Board 
relied on by the appellants all related to presentation by an 

:“atTd n - and “ —— *»»>;: 

July 25. The judgment of their Lordships was delivered bv 

Court”ofTr ? iS ^ “ aPPCal ‘' r ° m “ dccree of High 
Comt of Judicature at Rangoon. The plaintiffs arc the 

mortgagees under a mortgage dated March 13, 1994 llv 

^lueh Maung Po Saung and his wife Ma Two \ ' 

the plaintiffs for Rs.20,000 four oil wells in the v ^ ,0 

oil Held. The consideration for the ^ lZH 
be a sum of Rs 1 ^ 7 fid u i „ ^ b is aliened to 

.n ,i„„ L n,em1 


(1) (1900) I* R. 28 I.JA. 15. 

{2 £ 914) L - R> 42 I- A. 22. 

(3) (1922) L. R. 49 I. A. 395 

(4) (1919) 23 Cal. W. N. 534 


(5) (1901) I.LJt, 23 A. 213 

(6) (1894) I.L.R. 19 b. 145 

(7) (1875) L.R. 2 I.A. 210 Pis 

(8) 0*77) L. H. 4 X. i jeS: 
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and Rs.2600 respectively, and made by the mortgagors in 
favour of the first-named mortgagee and her husband. The 
second-named mortgagee is Ma Pwa May’s son. His wife 
is the niece of Maung Po Saung, one of the mortgagors. The 
further consideration, making up the total sum of Rs.20,000, 
is alleged to be a present advance of Rs.6236 in cash. The 
mortgage was registered on March 14, 1924. There is no 
doubt that at the date of this mortgage the mortgagors were 
heavily indebted. One of their creditors was the respondent 
tiim, who on. March 20. 1924. instituted a suit against them 
to recover Rs. 13,293, principal and interest, due on two 
promissory notes dated March 27, 1923. On May 13, 1924. 
the respondents obtained an order before decree for the 
attachment of the mortgagors’ property, including the four 
wells, the subject of the mortgage in question. On June 10 
the appellants, the mortgagees, having demanded payment 
without success, brought the present suit against the 
mortgagors to enforce the mortgage. 

The respondent firm applied to be added as a party to the 
suit as a necessary party under Order xxxiv., r. 1, and on 
September 6, 1924, the District Judge made the order. A 
question was raised in the Courts below, but not before their 
Lordships, as to whether this order was correct. Their 
Lordships must not be taken as expressing an opinion upon 
this matter. The respondents thus added as defendants 
put in a written statement by which they alleged that the 
mortgage deed was executed without consideration and for 
the purpose of defrauding the respondents. They also 
pleaded that the document was improperly stamped, and 
that in consequence the registration was invalid and the 
document was also inadmissible in evidence. 

The issues fixed by the District Judge on the first plea 
were: (1.) Was the mortgage deed executed by the mortgagors 
and for valuable consideration ? (2.) Was the mortgage 

deed executed in collusion with the plaintiffs for the purpose 
of defrauding the third defendant ? 

The claim that the deed was void was based on s. 53 of the 
Transfer of Property Act, 1882, which provides that any 
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transfer of immovable property made with intent to defeat j c 
and delay the creditors of the transferor is voidable at the l920 
option of any person so defeated or delayed. The learned 


Ma Pwa 


ui anv pbiwii w uciuaieu ui utriayeu. xne learneu 
District Judge, after hearing evidence, found that the deed MAy 
was duly executed by the mortgagors, and the consideration SR ^' Nt ^ 
was truly stated in the deed, i.e., that the promissory notes Chettvar 
referred to were genuine notes on which the mortgagors F|RM ‘ 

were indebted to the mortgagees in the sums mentioned, 
and that the cash advance was in fact made. There appears 
to be no finding to the contrary by the Higli Court, who 
nevertheless came to the conclusion that the mortgage was 
made with intent to defeat and delay the creditors. This 
finding appears to their Lordships to be inconsistent with 
what must be taken to be the fact that the mortgagees were 
actual creditors of the mortgagors. A debtor is entitled to 
prefer a creditor, unless the transaction can be challenged in 
bankruptcy, and such a preference cannot in itself be 
impeached as falling within s. 53: “The transfer which 
defeats or delays creditors is not an instrument which prefers 
one creditor to another, but an instrument which removes 
property from the creditors to the benefit of the debtor 
The debtor must not retain a benefit for himself. He mav 

IZ one ^ditor and leave another unpaid: Middleton v. 

™. m So soon as it is f„ and that the tranrfor hm 

mpeached was made for adequate consideration in satis¬ 
faction of genuine debts, and without reservation of any 
benefit to the debtor it follows that no ground for impeaching 
hes in the fact that the plaintiff who also was a creditor 
was a loser by payment being made to the preferred orator 
there being in the ease no question of bankruptcy Thl 

concurrent finding that the consideration for the deed was rca 
reduces , he case to one in which the debtor has prefe^d one 
cieditor to the detriment of another; but this in itself is no 
ground for impeaching it under the section, even if the debtor 

plaintiff ' t0 execution bvtt 

(D (1870) 2 Cli. D. 104, 108. 
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in giving the decision of the Board in Musahar Saltu v. Hakim 

Lnl. (1) The plea of the respondents, therefore, on the merits 
failed. 


It is necessary, however, to determine the issues raised 
by the objection to the stamp and the consequent objection 
to the registration. The point is highly technical and is as 
follows: The mortgage was executed on a sheet which bore 
not an ordinary revenue stamp, but a court fee stamp. The 
stamp appeal’s to be the ordinary impressed revenue stamp, 
but surcharged with the words “ court fee ” stamped over 
it. The amount of the stamp in this case is sufficient to 
satisfy the revenue requirements, but the respondents contend 
that the document is not “duly .stamped” within the meaning 
of the Stamp Act, 180!). By s. 35 of that Act: “ No instrument 
chargeable with duty shall be admitted in evidence for any 
purpose by any person having authority to receive evidence 
or shall be acted upon, registered or authenticated by any 
such person or by any public officer unless such instrument is 
duly stamped.” Hence, say the respondents, the document 
(fi) could not be admitted in evidence; (6) could not have 
been validly registered, therefore was unregistered; therefore 
under s. 40 of the Registration Act, 1008, could not affect 
the immovable property comprised therein. This contention 
has been rejected by both Courts below, and their Lordships 
agree with their decision. What happened in the suit was 
that, before the respondents filed their written statement 
calling attention to the stamp objection, the plaintiffs applied 
to the Court for return of the mortgage deed in order that 
they might apply to the Collector for rectification of the error. 
The District Judge found himself bound by s. 33 of the 
Stamp Act to impound the document, and eventually by 
direction of the High Court it was forwarded to the Collector 
under s. 38, sub-s. 2, of the Act, who, on payment of a further 
duty of Rs.100 and a penalty of Rs.5, certified it to be duly 
stamped. It was then received in evidence in the District 
Court. It follows that, in accordance with s. 36 of the Act, 
its admission could not he called in question at any stage of 


(1) (1915) L. R, 43 I. A. 104, 107. 
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the suit on a stamp objection. The question of admissibility 
is thus disposed of. 

Tlie attention of their Lordships was called to the provisions 
of s. 37, which enables the Governor-General in Council to 
make rules providing that where an instrument bears stamps 
of sufficient amount, but of improper description, '* it may 
on payment of the duty with which the same is chargeable 
be certified to be duly stamped, and any instrument so 
certified shall then be deemed to have been duly stamped 
as from the date of its execution.” Their Lordship's entertain 
110 doubt that 1,1 pursuance of this section and the rules made 
thereunder (r. 16 of the rules of February 17, 1809) the 
Collector would have been entitled in this ease to exercise 
the powers given by the section. The contention t 0 the 
contrary is that the section has no reference to anv stamp 
except a revenue stamp pure and simple, and that a revenue 
stamp surcharged *• court fee” is not within the meaning 
ic section a stamp of nnproper description. This appears 
to their Lordships to be putting too narrow a construction 
upon a remedial section, and their Lordships would not be 
Piepared to assent to the opinion of the High Court, of 

«o far as it"* ^ * 57 of Act of 1890 ( 1 ), 

It is nL ~ C ° Urt fcc Stamps in th <* present form 
It is pla n, however, that the Collector was not asked to 

™ is rr un ; kr - s. 38, irt a „ 

' 37 . SCetl0,,s d0 «»nt a i„ the provision in 

s 37 hat the document when certified shall be deemed to 

aVe bccn stamped as from date of execution It ° 

necessary, therefore, to consider the objection to the regis 

ZzrJ: n ,h :!' whon *>■« doe«„,«* 

“ 0t d " b ■ ,laln ' ,cd - Tl «' plaintiffs meet this object ion 
It f lytng upon the terms of s. 87 of the Kegis,ratio1 Ae 

winch provides that - Nothing done in good faith pursuant 

to this Act, or any Act hereby repealed, by any registering 

officer, shall ho deemed invalid merely by reason of any 

defect in hts appomtment or procedure." In sce ki„g , 0 

PPy thls seetlon 11 ,s important to distinguish befwccn 
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defects in the procedure of the registrar and lack of jurisdiction. 
Where the registrar has no jurisdiction to register, as where a 


person not entitled to do so presents for registration, or 
where there is lack of territorial jurisdiction, or where the 
presentation is out of time, the section is inoperative: see 
Mujibunnism v. Abdul Rahim. (1) On the other hand, if 
the registrar having jurisdiction has made a mistake in the 
exercise of it, the section takes effect. 


Their Lordships have no doubt that the mistake is an 
error in procedure. The prohibition against registration is 
included in s. 35, amongst similar prohibitions as to admitting 
in evidence and authenticating, which can only be regarded 
as procedure. The duty of the registering officer is to 
scrutinize the stamp and pass an opinion on its adequacy, 
as he purports to do in this very document. It would be 
remarkable that, if he made a mistake of possibly a few annas 
on the amount of stamp required, and admitted a document 
to registration, it would be treated jus having no effect veal's 
afterwards. Their Lordships are fortified in this view In¬ 
former decisions of this Board. Jn Sail Mulhun Lull 
Panday v. Salt Koondun Lull (2) the registrar had registered 
a deed of sale in the absence of the vendors contrary to the 
provisions of s. 3G of the Act. The Board held that, having 
once been presented for registration, it was still in time for 
regular registration, though the first registration may have 
been invalid. There appears to have been an admission by 
the parties that the first registration was not valid. But the 
Board indicated an opinion that the first registration was 
validated by the provisions of s. 88 of the Act (now s. 87). 
Sir Barnes Peacock, in delivering the opinion of the Board, 
said: In considering the effect to lie given to s. 40, that 

section must be read in conjunction with s. 88, and with the 
words of the heading of part 10, ‘ Of the effects of registration 
and non-registration.’ Now, considering that the regis¬ 
tration of all conveyances of immovable property of the 
value of Rs.100 or upward is by the Act rendered compulsory, 
and that proper legal advice is not generally accessible to 


(1) L. C. 28 I. A. 15. 


(2) L. Ii. 2 I. A. 210. 
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persons taking conveyances ot‘ land oi' small value, it is 
scarcely reasonable to suppose that it was the intention of 
the Legislature that every ' registration of a deed should be 
null and void by reason of a non-compliance with the 
provisions of ss. 19, 21, or 36. or other similar provisions. It 
is rather to be inferred that the Legislature intended that 
such errors or defects should be classed under the general 
words ‘defect in procedure’ in s. 88 of the Act, so that 
innocent and ignorant persons should not be deprived of their 
property through any error or inadvertence of a public officer, 
on whom they would naturally place reliance. If the 
registering officer refuses to register the mistake may be 
rectified upon appeal, under s. 83, or upon petition under 
s. 84, as the case may be; but if lie registers where he ought 
not. to register, innocent persons may be misled, and may 
not discover, until it is too late to rectify it, the error by which, 
if the registration is in consequence of it to be treated as a 
nullity, they may be deprived of their just rights.” 


J.C. 

1929 

ma rwA 
May 
v. 

S.K.M.M.A. 

Cheitvar 

Firm. 


The opinion there expressed was adopted by the Board in 
Mohammed Etcaz v. Iiirj LaU (1), where two of the persons 
executing the deed admitted execution by themselves, but 
denied execution by the third party. The principle has been 
applied to registration of an insufficiently stamped deed by 
the High Court, of Calcutta in Sarada Nath Bl, attach ar >,a v. 
(iohinda Chandra Das (2), a decision of which their Lordships 
approve. On this part of the ease both the Courts below 
decided in favour of the plaintiffs, relying upon the decision 
of the High Court of Calcutta above cited. 


Their Lordships are therefore of opinion that the plaintiffs 
were entitled to succeed in the suit. The appeal should In 
allowed. The decree of the High Court should be set aside, 
and the decree of the District Judge restored. Their 
Lordships will humbly advise His Majesty accordingly. The 

respondents must, pay the costs of the appellants here' and in 
the High Court. 

Solicitor for appellants: .7, E. Lambert. 

Solicitors for respondents: Bramall rf- Bramall 

(1) 7.. It. 4 I.A, 106, 170. (2) 23 Cal. W. N. 534 . 

? E i 
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MIDXAPl R ZAMIXDARY COMPAXY. \ 
LIMITED (Plaintiffs) ... j 

AND 

SECRETARY OF STATE FOR IXDIA IX\ 
COUNCIL ( Defendant Xo. 1) . j 


Appellants ; 


Respondent. 


on APPEAL PROM THE HIGH COURT AT CALCUTTA. 
TfHane ^ ( ^-°/-^aht*-Entry «* Tenure-Holder-—Claim to hr 
Limitation Jet ( IX . of 1908), ,SV». l»o ^Code^f Civil 

mn/tuT' " m ./ 


Under the proviso to s. 111A of the Bengal Tenancy Art iss; „ 
person entered as n tenure-holder in a record of-ngh.s prepaid under 
that Act can maintain a civil suit for a declaration that lie is an oceu- 

rZnTi* of ; imi,a,ion f ° r ,i,p gove^d 

Scl J Von T ’ Lut , by ,1,e Im,ian Limitation Act. 1908. 
the' i^cord-of-rights.* °° nSe< * Uen,, - V 18 six fl0m « h e publication of 

X ^ lh 1,0V V ‘ Asiru,h1in llatulal (1911) 15 Cal. W. N. 896 
andAwmo/fl Pros„nna HUunja v. Secretary of State (1914) 19 Col W N 
101 f approved. 7 

t J5 a *“* of the above nature a District Judge has found on appeal 

ia the plaintiff is an occupancy raiyat, there being evidence to support 

hat finding, and no reason for supposing tlint he did not give proper 

J , . , ° * h ® I* ros u>nptions under s. 5. sub s. 5. and s. 103B of the Act of 

, . the Code of Uvil Procedure, 1908, ss. 100. 101 . makes his finding 
binding in second appeal. 

Durga Choutlhrain v. Jawahir Singh Choudhri (IfiOO)L. R. 171 A ioo 
followed. 


Although settlement records prepared under Reg. VTI. of 1822 mav 
not have the same evidentiaiy value as settlement records prepared 
under the Bengal Tenancy Act, 18S5, they are evidence against the 
Government as to the nature of the holding. 

Judgment of the High Court reversed. 


Appeal (No. 11 ol 1!)26) ironi «i decree of the High Court 
(August 4. 1024) reversing a decree of the District Judge 
of Murshidabad (December J), 1021) which reversed a decree 
of the Subordinate Judge of Murshidabad. 


J * resent : Lori* Carso.v, Sir George Lowndes, and Sir. Pi nod Mittei?, 
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The suit was brought by the appellants on June 20. 1017, 
for declarations {a) that the company was an occupancy 
raiyat not a tenure-holder of Char Xarainpur. and {!>) that 
the entry in the reeord-of-rights prepared under ;he Bengal 
Tenancy Act, 1885, that the company was a tenure-holder 
of the lands was a nullity. The reeord-of-rights in question 
had been published in 1015. and the land in suit was about 
^ ^ has in area. 

In addition to the respondent, who alone contested the 
suit, there were joined as defendants the zamindar and all 
persons claiming to hold as tenants of the land in suit. 

The facts ot the ease and the issues framed appear from 
the judgment of the Judicial Committee. 

The Subordinate Judge dismissed the suit. He was of 
opinion that the plaintiffs* predecessors, the Menasakkans, 
had first acquired the land in 1841 under an ijara from 
Government, as rent collectors, and that consequently, having 
regard to s. a of the Act, they were tenure-holders even if tlicv 
cultivated the land themselves after the termination of the 
ijara. He held also that the suit was under s. 10411, and was 
consequently barred by sub-s. 2. 

An appeal to the District Judge was allowed. lie found 
that the Menasakkans had acquired and used the land for 
the purpose of cultivation before the ijara of 1841, and that 
they were occupancy tenants, lie made a decree so declaring 
but considered that he was precluded by authority from 
declaring that the entry in the record was a nullity. ' 

Tpon a second appeal to the High Court (Sanderson C.J. 
and Chotzner J.) the decree of the Subordinate Judge was 
restored. The learned Chief Justice, who delivered the 
judgment, was of opinion that the view that the Menasakkans 
had been possession before 1841 was merely speeulativo, 

tlmt e e ,C ‘' e "Tu ”° CVid ° nCC ,0 displaCe presumption 
that the entry m the reeord-of-rights was correct. 

1929. June 20, 24, 25, 27. De Gruber K. C. and E. B. Itaikcs 

° 100 ° rr-n-r" T h ° cod ° ° f civn *«**«». iMf, 

' ’ 101 ’ th0 D,st ™‘ finding that the plaintiff. 
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’■ C - T V 0C<U , ,>ancV rai - vff,s " as upon the High Court ■ 

I92 , Dm-ja Choudhmi,, v. Jau-ahir Sirnjh Vhoudhri. (1, There 

Mid'STpw " as ovdenee to support the finding, more particularly the 
ZasuKDAty tubokaris included in the settlement record of 1880 made 

under Reg. VII. of 1822. The suit was maintainable under 

SS P ,0V,S “ to *• of the Bengal Tenancy Art, and was 

I™" ” ': Wre t s - 10411 dld n °t apply to it: Promoda Nath Roll 

— I’ A :' n " l(lm -V«»rf(i/(2); Kumcda Promnm Bhuim v 

Secretary of State. (3) 

Jhninr K.C. and Kcnworthy Brown for the respondent. 

I rnlcr s. 103B of the Bengal Tenancy Act, 1885, the entry 
,n lhc ^cord-of-rights was to he presumed to be correct. 
The onus of displacing Dial presumption was not discharged; 
the evidence really supported the presumption. The finding 
of the District Judge was not binding in second appeal, as lie 
gnve no weight to the presumption under s. 103B, and there 
was no evidence whatever that the Menasakkans had cultivated 
the land before they became ijaradars. It was a question 
oi construction whether the settlement record made under 
Bog. VII. of 1822 showed that the plaintiffs were raivats. 
The fact that in 1880 the plaintiffs ’ were recorded as 
raivats without any proof that there was then any dispute 
ns to their status did not displace the presumption under 
s ; 103B: Secretary of State v. Gohind Prash ad Bank. (4) 
Further, the suit was under s. 104H, sub-s. 3 (c), and was 
barred by s. 104IT, sub-s. 2. The proviso to s. 111A merely 
preserves the right to bring civil suits given by s. 104H. 

If the present suit is under s. 111A and not under s. 104II, 
suh-s. ,3 (r), th e latter clause was not needed. The decisions 
relied on to the contrary were wronglv decided. 


July 20. The judgment of their Lordships was delivered by. 


Sir Bixod Mitter. This is an appeal from the judgment 
and decree of the High Court of Judicature at Fort William 
in Bengal dated August 4, 1024, which reversed the decree 


(1) (1S00) L.R. 17 I. A. 122, 127. (3) (1014) 10 Cal. W. N. 1017. 

(2) (1011) 15 Cal. W. N. $00. (4) (1010) 2 Cal. W. K. 505, 
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of December !), 1921, and restored' the deem- of the 
Subordinate Judge of Murshidabad dated March 28, 1919. 

The questions for determination in the suit out of which 

tlie present appeal arises were whether the appellants are 

raiyats or tenure-holders of a certain holding in Char Xarainpur 

consisting of about 800 bighas, (2.) whether the suit comes 

within the purview of s. 10411 or the proviso to s. Ill A 

of the Bengal Tenancy Act, and (3.) whether the suit is within 

time having regard to the law of limitation under s. 10411 
of the same Act. 


The Subordinate Judge held that the appellants had not 
proved that the entry in the rceord-of-rights finally published 
on April 2, 1915, | 0 the effect that the appellants are tenure- 
holders is correct; he further held that the plaintiffs’suit 
uas not maintainable under the provisions of s. Ill A and 
that it was barred under s. 10411, as it was not brought 

. !!“ * ,x ,nonl * liom th « date of the certificate of the final 
publication of the record-of-righls. 

From Die decision of Die Subordinate Judge there was 

ttatT l ° n"' 0 r ’' Sl,itt Judgc of HxwhHhbnd. who ludd 

lml T ^ 0CC ' U|,a,,c - v and nut u,,,,,.,. 

un t " S ; in '! r° r '“'‘f " ,C SUit "” s -inl.ln.bfc 

s. Ill A and was not barred by limitation 

h—-■* 

SAStirrjrt-Sst 

t r"“- ! ,cu - ,,i “'«- or s i,„ wi „g 

c u,l, 3 >n the rceord-of-riirhU i* „ 
npon the appellants and that there wis n •> was 

the findiin- that ti i ° evu,once to jlistifv 

High (i'uit r ,,iS< " U " Wl — Tim 

the case. ( (1 ‘ a,,V other l ,oi, ‘ts involved in 

Their Lordships have to observe -it tl„, , . , 

»«ond appeal lies on Dm ,Mound „ lnt thc KsDdn' j 11 " "° 
to an erroneous finding of fact Thn , JlUlge camc 

,hc Hi8hCMirt 
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had before him any evidence proper for his consideration in 
support of his finding. Sect. 100 of the Code of Civil 
Procedure, being Act No. V. of 1008, corresponds with s. 584 
of the Civil Procedure Code of 1882. The construction of 
s. 584 of the Civil Procedure Code of 1882 lias often been 
considered by the Board. In Durga Choudhrain v. Jowaliir 
Singh Choudhri (1) the Board said: “It is enough in the 
present case to say that an erroneous finding of fact is a 
different thing from an error or defect in procedure and that 
there is no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding gf fact, however gross or 
inexcusable the error may seem to be. Where there is no 
error or defect in the procedure, the finding of the first 
Appellate Court upon a question of fact is final, if that Court 
had bclorc it evidence proper for its consideration in support 
of the finding.” 

In Anungamanjnri Choivdhrani v. Tripura Soonduri 
( howdhrani (2) the Board laid down tjie law to the same 
efiect: " It was in the opinion of their Lordships within their 
jurisdiction " (that is to say within the jurisdiction of the 
judges on a second appeal) “ to dismiss the case, if they were 
satisfied that there was, as an English lawyer would express 
it. no evidence to go to the jury, because that would not 
raise a question of fact such as arises upon the issue 
itselt, but a question of law for the consideration of the 
judge.” 


The learned District Judge in his judgment held (1.) that 
the holding in question was acquired for the purpose of 
cultivation of indigo by hired labour; (2.) that the ijara 
ol 1840 could not lx* rightly regarded as the origin of the 
holding, and that the origin was unknown, and from these 
findings of fact, he came to the conclusion that the entry in 
the record-of-rights was wrong and that the appellants were 
occupancy raiyats. 

It seems to their Lordships that the real test, whether 
a holding is a tenure or raivati, depends upon the purpose 
for which the holding was acquired. 


(1) L. It. 17 I. A. 122, 127. 


(2) (1S87) L. R. 14 I.A. 101, 110. 
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The respondent relied on s. 103B, el. 3, and s. 5, cl. 5, of 
the Bengal Tenancy Act. Their Lordships have no reason 
to doubt that the learned District Judge in coming to his 
findings of fact gave to the entry in the record-of-rights 
the proper weight to which it is entithd under s. 103B. He 
lias expressly referred to the statutory presumption under 
s. 5, sub-s. 5. If lie had evidence proper for his findings 
notwithstanding the statutory presumptions then it seems 
to their Lordships that his findings of fact were final and 
conclusive: see Kumeda Prosun no Bhuiya v. Secretary of 

Stute.(l) 

Their Lordships will now consider whether there was before 


the learned District Judge evidence proper for his finding. 

It appears that the Menasakkans to whom the holding 
originally belonged conveyed their interest in 1873 to 
Jagendra Roy and others who in their turn sold in 1887 to 
Messrs. Louis Payen & Co. Louis Payen & Co. sold their 


interest in the holding to the appellants in 1013. It is a fact 
worthy of consideration, that in the present suit, the 
zamindars or proprietors under whom the appellants hold 
and also the sub-tenants under them, admitted that the 
appellants are occupancy raiyats. It appears from the final 
settlement report of 1S00 that occupancy holdings in the 
mehal in which Char Narainpur is situate are by local custom 
transferable. Char Narainpur Juis been assessed to revenue 
from time to time by the Government. The appellants 
drew their Lordships’ attention to the rubokaris of March 9 7 
1851, February 23, 1861, and March 15. 1871, and the other 
papers prepared for purposes of such settlements. These 
settlements were for ten years respectively. The settlement 

A f V‘ XI Zn ° n Ma, ' Ch 31 ’ 188 °’ but extended to 
Match 31, 1800. From these settlement records including 

he rubokaris it appears that the only tenants cultivating 

l c land were Baldav Saha, Ram Prasad and Beni Prasad 

I azari (who were also the zamindars of the mauza) and the 

Menasakkans. The zamindars were growing dofasli crops. 

and the Menasakkans were cultivating indigo. These 



(1) 19 Cal. W. N. 1017. 
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j. c . settlement records were prepared under Reg. VII. 0 f 1882, and 
1929 a though they may not have the same evidentiary value as 

mid^pur settlement records Prepared under the Bengal Tenancy 
Zauindary Act - stlU 111 their Lordships’ opinion they are evidence against 
v. the Secretary of State for India in Council. 

of C s E tate Y . Mr - De Gru ^ her has drawn their Lordships’ attention 

t t0 Certam ekrars executed h y th * tenants in favour of 
-• Louis Payen & Co., as also to the account books ranging from 

1887 t0 1901 - These account books show clearly that at any 
rate indigo was being cultivated on a portion of the land in 
question by Louis Payen & Co. through hired labourers. 

Suits Jiad been instituted upon the ekrars, given by the 

various jotedars or tenants under Louis Payen & Co. and the 

tenants contested these suits, on the allegation that these 

ekrars in which Louis Payen & Co. were acknowledged to be 

occupancy raiyats were taken by force, but these ekrars were 
held to be valid. 


It is not necessary to go into further detail as regards the 

evidence, but their Lordships are satisfied after a careful 

examination of the record, that there was evidence before the 

learned District Judge proper for his finding. The learned 

District Judge did not discuss in detail the various settlement 

records and other evidence, oral and documentary, to which 

their Lordships’ attention has been drawn, but their Lordships 

have no reason to doubt that the learned District Judge fully 
considered them. 


Having regard to the practice of the High Court in second 
appeals it seems probable that the full record of the case 
which was laid before their Lordships was not placed before 
the learned judges of the High Court. 

The two other points that their Lordships have to deeide 
are whether the suit is maintainable and whether the same 
is barred by limitation. The identical points came up for 
decision in the case of Raja Promoda Nath Roy v. Asiruddin 
Mandat (1), and the High Court decided that a suit like the 
present would come within the proviso to s. 111A of the Bengal 
Tenancy Act, and that the period of limitation applicable to 


(1) 15 Cal. W. N. 896. 
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such suits was that provided by art. 120 of Sell. I. of the 
Indian Limitation Act. Their Lordships concur in this decision 
and the reasons given in its support by CJiatterjee .1. 

For the reasons aforesaid, their Lordships are of opinion 
that the appeal should be allowed, the decree of the High 
Court set aside, and the decree of the District Court restored, 
with costs in all the Courts, and they will humbly advise His 
Majesty accordingly. 

The respondent will pay the costs of this appeal. 


j. c. 

1929 

Miunapur 
Z VMINDARY 
Cu. 
v. 

Secretary 
of State 
for 
India. 


Solicitors tor appellants: Burton, Ycatcs cf- Hurt. 
Solicitor tor respondent: Solicitor, India Office. 
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ACTS OF LEGISLATURES— 

Op Governor-General:— 

1859, Act XI. (Bengal Land Revenue 
Sales Act), s. 37: See Sale for 
Revenue. 

18C5, Act X. (Indian Succession Act), 
ss. 74, 82: See Hindu Will. 

1870, Act VII. (Court Fees Act), 

s. 7 (iv.) (/): Sec Court Fees. 

1872, Act I. (Indian Evidence Act), 
ss. 65, 90: See Madras Tenancy 1. 

-s. 92: See Evidence 1. 

-- Act IX. (Indian Contract Act), s. 264: 

See Partnership. 

1876, Act XVIII. (Oudh Laws Act), 
ss. 7, 9, 10: See Pre-emption 2. 

1877, Act I. (Specific Relief Act), ss. 12(c), 
21 (o): See Specific Performance. 

Act III. (Indian R^gnstration Act), 

ss. 3, 32, 40, 41: See Registra¬ 
tion L 

1882, Act IV. (Transfer of Property Act), 
s. 43: See Sale for Revenue. 

ss. 52, 83: See Mortgage 2. 

-ss. 67, 68, 98: See Mort¬ 
gage 1. 


' --»• 108 (o): See Landlor 

and Tenant. 

-Act XIV. (Code of Civil Procedure' 

ss. 211| 212: See Mesne Profits. 

1885, Act VIII. (Bengal Tenancy Act' 
ss- 104H, 111 A: Sec Benga 

Tenancy 2. 


-ss. 105, 106, 

Bengal Tenancy 1. 

-ss. 167, 170: 

Tenancy 3. 


109: See 
See Bengal 


1894, Act I. (Land Acquisition Act), s. 6: 

See Land Acquisition 1. 

■ 0, 23: See Land 

Acquisition 2. 


1899, Act II. (Indian Stamp Act), ss. S 
37: See Registration 2. 

1908, Act V. (Code of Civil Procedure 

s. 06: See Sale in Execution. 

— -sa. 100, 101: See Beno. 
Tenancy 2; Minerals; Specie 
Performance, 

£ 149: See Court Fees 
Sch. I., Order il, r . 2 

See Limitation 6. 



ACTS OF LEGISLATURES— continued . 

1908, Act V. (Code of Civil Procedure), 
s. 66, Sch. I., Order Xlii., rr. 1, 2: 
See Evidence 2. 

-Order XXL, r. 2 (1): 

See Execution of Decree. 

-Act IX. (Indian Limitation Act), 

s. 14; Sell. I., art. 115: Sec 
Arbitration. 

Sch. I., art. 48: See 
Limitation 1. 

art. 120: See Bengal 

Tenancy 2. 

-arts. 120, 141: See 

Limitation 5. 

-art. 127: See Hindu 

Law 1; Limitation 3. 

-arts. 134, 140: See 

Limitation 4. 

-art. 142: See Limita¬ 
tion 2. 

---art. 144; s. 28: See 

Sale in Execution. 

- art. 181: See Execu¬ 
tion op Decree. 

-Act XVI. (Indian Registration Act), 

s. 17, subs. 1(b); e. 49: See 
Registration 3. 

-b. 87: See Registration 2. 

Of Provincial Legislatures:— 

Benoal:— 

1822, Reg. VII.: See Bengal Tenancy 2, 

Bombay:— 

1879, Act V. (Land Revenue Code), b. 48, 
sub s. 2: See Land Revenue. 

Madras:— 

1908, Act I. (Settled Estates Act), s. 3, 
sub s. 2 ( d ): See Madras Tenancy 1. 

-s. 3, sub-8. 16; b. 12: See 

Madras Tenancy 2. 

United Provinces: — 

1900, Act II. (Oudh Settled Estates Act), 
s. 18: See Oudh Talukdari Estate. 

1901, Act m. (Land Revenue Act), ss. 32, 
42, 44: See Appeal to Privy 
Council. 

ADOPTION—Authority to adopt—Presenta¬ 
tion for registration—Presentation 
by natural father. 

See Registration 1. 
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ADVERSE POSSESSION—Suit by Hindu 
reversioner — Adverse possession 
against widow. 

See Limitation 5. 

APPEAL TO PRIVY COUNCIL —Comptfnce 
of Appeal—Ordtr of Board of Revenue — 
Thikadar—Dispute as to Entry in Register — 
Incidental Dispute tis to Tenurif—Land 
Revenue Act (U. P. Act III. of 3901), s9. 32, 
42, 44. 

A thikadar registered under the United 
Provinces Land Revenue Act, 1901, purported 
to transfer his thika to Ids son and grandson, 
who applied for mutation of names. The 
superior proprietor, being given notice, 
objected that the thika had been forfeited by 
the transfer, and that the transferees were 
merely tenants. The Assistant Collector up¬ 
held that contention. The transferor there¬ 
upon brought a civil suit against the trans¬ 
ferees and obtained by consent a decree that 
the gift was incomplete and passed no title. 
He then appealed in the mutation proceed¬ 
ings, and eventually the Board of Revenue 
ordered therein that the transferor should - 
be re-entered as thikadar. The superior 
proprietor appealed to the Privy Council: — 

Held , that the appeal did not lie. A 
thikadar being a “ proprietor ” wit hoi the 
meaning of s. 32 of the Act above mentioned, 
the dispute was one as to an enirv in the 
register maintained under s. 32 (a), and while 
by s. 44 the decision did not bar a civil suit, 
no appeal to the Privy Council was given. 
The dispute not being under s. 32 (e) it was 
not necessary to decide whether s. 42, which 
provides that the Code of Civil Procedure 
shall apply to the trial of particular disputes 
within s. 32 ( e) 9 had in those disputes the 
effect of giving a right of appeal under the 
Code. Udit Narayan Singh t*. Mubarak 

Am -..86 

ARBITRATION — Limitation — Arbitration 
after invalid Award—Indian Limitation Act 
(IX. of 1908), s. 14; Sch. I., art. 115. 

Tn a reference to arbitration it is an implied 
term of the contract that the arbitrators must 
decide the dispute according to the existing 
law of contract, and that every defence which 
would have been open in a Court of law. 
including limitation, can be raised unless that 
defence has been excluded by agreement of 
the parties. 

In applying to an arbitration the Indian 
,Limitatioh Act, 1908, Sch. I., art. 115. which 
limits the time for commencing “ a suit ” for 
compensation for breach of contract, efTect 
should be given bv analogy to s. 14 of that 
Act, so as to exclude the timo occupied bv 
the, plaintiff, acting bona fide and with 
diligence, in r obtaining a previous award on 
the samo cause of action, and in resisting a 
suit which, after an appeal to the Privv 
Council, resulted in the award bring s"t aside 
for want of jurisdiction in the arbitrator. 

In re Astley and Tyldcsley Coal and Salt 
Co. (1899V. 68 L. J. (Q. B.) 252 approved. 
Ramdittt Ramkissenpass v.. F. D. Sassoon & 
Co. . . . , . . ; • , .128 


BENAMTDAR—Purchase at execution sale. 

Sec Sale in Execution. 

BENGAL TENANCY— Civil Suit after appli¬ 
cation to Revenue Court—Application with¬ 
drawn by Leave—Whether Suit maintainable— 
Bengal Tenancy Act (VIII. of 1885), ss. 105, 
106, 109. 

Sect. 109 of the Bengal Tenancy Act, 1885, 
prohib'ts a civil suit in any matter which is 
or has been the subject of an application under 
s. 105 to s. 108, even if the application has 
been withdrawn, whether with or without the 
leave of the Court. 

Puma Chandra Chatterjee v. Narendra 
Xath Chowdhury (1925) I. L. R. 52 C. 894 
(F. B.) approved. 

Decrees of the High Court affirmed. 
Reshee Case Law v. Satis Chandra Pal 179 

2. - Record-of-Rights—Entry as Tenure- 

Holder—Claim to be Occupancy Raiyat — 
Limitation—Jurisdiction in second Appeal — 
Settlement Record under Reg. VII. of 1822— 
Evidence as to Nature of HoUVng—Indian 
Limitation Act (IX. of 1908), Sch. art. 120 
— Code of Civil Procedure (V. of 1908), 
ss. 100, 101— Bengal Tenancy Act (VIII. of 
1885), ss. 10477, 1UA. 

Under the proviso to s. Ill A of the Bengal 
Tenancy Act, 1885, a person entered as a 
tenure-holder in a record-of-rights prepared 
under that Act can maintain a civil suit for a 
declaration that lie is an occupancy raiyat; 
the period of limitation for the suit is not 
governed by s. 104H of the above Act, but 
by the Ind ; an Limitation Act, 1908, Sch. I., 
art. 120, and consequently is six years from 
the publication of the record of rights. 

Promoda Nath Roy \. Asiruddin Mandal 
(1911) 15 Cal. W. N. 89(5 and Kumcda 
Prosunna Bhuiya v. Secretary of State (1914) 
19 Cal. W. N. 1017 approved. 

If in a su : t of the above nature a District 
Judge has found on appeal that the plaintiff 
is an occupancy raiyat, there being evidence 
to support that finding, and no reason for 
supposing that he did not give proper weight 
to flie presumptions under, s. 5, sub-s. 5 and 
s. 103B of the Act of 1885 the Code of Civil 
Procedure, 1908, ss. 100, 101. makes his 
finding binding in second appeal. 

Durga Choudhratn v. Jawahir Singh 
Choudhni (1890) L. R. 17 I. A. 122 followed. 

Although settlement records prepared 
under Reg. YU., of ,1822 may not, li&vQ.tho 
same evidential j value as sottbrnent records 
prepared under the Bengal Tenancy Act, 1885, 
they are evidence against tlie Government as 
to the nature of the holding. Midnapur 
Zamindary Co. v . Secretary or State for 
India.388 

3. - Sale for Arrears of Rent — Annul¬ 

ment of Incumbrances — Separate Tenures 
included in one Suit — Rights of Hohler of 
Sub-tenure — Sub tenure held by Judgment- 
debtor—Bengal Tenancy Act (VIII. of 1885), 
ss. 167,' 170. 

A sub-tenure created bv the holder of a 
tenure under the Bengal Tenancy Act, 1885, 
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cannot validly bo annulled under s. 107 bv 
a purchaser at a sale in execution of a decree 
for rent unless the tenure has been attached 
and sold separately from any other tenure, sj 
that the sub-tenure holder can redeem it 
pursuant to s 170. But if the .judgment- 
debtor himself holds a sub-tenure and has not 
objected that the execution proceedings have 
treated separate tenures jointly, neither he 
nor those claiming from him can complain of 
an annulment of that sub-tenure. 

,^ ,, r i ?0t, °. Civil Procedure permits a 
plaintiff to join in one suit claims against a 
defendant in respect of more than one tenure, 
and there appears to bo nothing in the Code 
or in the Bengal Tenancy Act to prevent the 
resulting decree from being moulded so as to 
apply distributively to the separate tenures; 
but it was not necessary so to decide, as it did 
not appear in the present case that there had 
been separate execution proceedings in respect 
of the separate tenures. Prafulla Natii 
Tagore v. Satya Bhusan Das . . 238 

CONVERSION— Conversion without dis¬ 
honesty—Limitation. 

Sec Limitation 1 . 

CASES: — 

- Bhagwat Singh v. Nazir Husain, 5 

Oudli Cases, 395. 

Approved: Sec Pre-emption 2. 

Chidambara Siiaprakasa v. Vocrama 
Beddi, 47 I. A. 76. 

Distinguished: See Madras 

Tenancy 3. 

- Chundee Chum Dutt y. Eduljee Cowasje c 

Bijnec, 8 C. 678. 

Approved: See Partnership. 

- Chunder Poramanick y. Ramdhone 

Bhuttaeharjee, 6 S. W. R. 228. 
Applied: Sec Land Acquisition 1. 

- Doc v. Harlow, 12 Ad. & E. -10 Dis¬ 
tinguished : 

Sec Limitation 1. 

- Durga Choudhrain v. Jauahir Sinai, 

Choudhri, 17 I. A. 122. 

Followed: Sec Bengal Tenancy 2. 

- Hurrinafh Challcrji y. Mothoor Mohun. 

20 I. A. 183. 

Followed: Sec Limitation 6. 

— Irrawaddy Flotilla Co. y. Bhugwaiulas, 

18 I. A. 121. 

Applied: Sec Partnership. 

— Jagdco Na rain Singh v. BaUlro Singh, 

49 I. A. 399, 407. 

Explained: See Sale for Revenue. 

Jalim Chand Patwari v. Yusuf 
Choudhuri, 54 C. 143. 

Approved: See Execution of 

Decree. 

— Johnston v Orr-Ew\ng t 7 App. Cas. 219. 

Applied: See Trade Mark. 


CASES —con t in ucd . 

- .ion Prasad v. Srichand, 26 All. L. J. 966 

Approved: Sec Execution of 

Decree. 

- Eumeda Prosunna Bhutya v. Secretary 

of State, 19 C. W. N. 1017. 
Approved: See Bengal Tenancy 2. 

Lfe J' , AIexan d er . 8 App. Cas. 853, 868. 
Followed: Sec Land Revenue. 

- Lodna Colliery Co. y. Bipin Behan 

Bose, 55 I. C. 113. 

Approved : See Limitation 1. 

- Moro Vishvanalh v. Ganesh, 10 Bom 

H. C. 444, 453. 

Applied: See Hindu Law 1 . 

- Muhammad^ Kali Khan v. Muhammad 

Jlohi’Ua-din Khan t 24 C. \\\ N. 321 
(C.). 

Distinguished: See Sale for 

REVENUE. 

- Muybunnissa v. Abdul Bahim, 28 

I. A. 15. 

Distinguished : Scc Registration 2 . 

Musa ha r Sahu v. Hakim Lai, 43 I, A 
104. 

Followed: See Registration 2. 

- Pandurang y. Jagya, 45 B. 91. 

Approved: See Execution of 

Decree. 

— Pirt oZ Sin ° h v - Saj Eow(r ’ l - A - Su PP- 

fal 't)a 

Followe<l : Se e Hindu Law 4. 

— Promoda Nath Boy y. Asiruddin 

Mandal, 15 C. W. N. 896. 

Approved: See Bengal Tenancy 2. 

— Punm Chandra Chattrrjee y. Narendra 

hath Chowdhury, 52 C. 894 (F. B.). 
Approved: See Bengal Tenancy 1 . 

— Bamling Paruatayya v. Bhagwant 

Sambhuappa, 50 B. 334. 

Approved: See Registration 3. 

— Reference under s. 57 of Act II. of 1899, 

23 A. 213. 

Disapproved: See Registration 2. 

— Rhodes y. Rhodes, 7 App. Cas. 192. 

Applied: See Probate. 

— Bunchordai v. Panatibhai, 26 I. A. 71. 

Followed: See Limitation 5. 

— Sanjib Chandra Sanyal v. Santosh 

Kumar Lahiri, 49 C. 507. 

Approved: Se e Registration 3. 

— Sarada Nath Bhaitacharya v. Gobindra 

Chandra Das. 23 C. W. N. 534. 
Approved: Sec Registration 2. 

— Satyanarayana v. Chi n no Venkata 

Bao, 49 M. 302. 

Approved : Sec Registration 3. 

-Sashi Bhushan Misra v. Jyoti Prashad 
Singh, 44 L A. 46. 

Followed: See Minerals. 

-Seturatnam Aiyar v. Venkatachala 
Gounden, 47 I. A. 76. 

See Madras Tenancy 3. 
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CASES— continued . 

- Surja Kanta Acharjyja v. Sarat Chandra 

Roy Chowdhuri, IS C. W. N. 1281 
(P. C.). 

Followed: See Sale for Revenue. 

- Tyrrell v. Painton [1894] P. 151. 

Applied: See Probate. 

- Venkata Sastrulu v. Sitaramudu, 3S 

M. 391, 392. 

Observation approved: See Madras 
Tenancy 1. 

- Williams v. Hensman, 1 J. & II. 54b, 

557. 

Followed: See Evidence 1. 

- Yarlagada Mallikarjuna v. Subbiah . 

39 Mad. L. J. 277. Distinguished: 
Sec Madras Tenancy 2. 

COURT FEES—Suit for Accounts—Appeal 
— Cross-claims—Value of Relief $ouyh :— 
Discretion of Court where Valuation in¬ 
sufficient—Code of Civil Procedure Acf 
( V . of 1908), s. 149— Court Fees Act (VII. 
of 1S70), s. 7 (tr.) (fj. 

On taking accounts in a partnership suit 
a decree was made that Rs.l9.991 were due 
from the plaintiffs to the first defendant. 
The plaintiffs, who had valued their suit at 
Rs.3000, appealed within the time limited, 
praying that the decree be set aside and that 
a decree be made for such an amount as 
might be found due to them. By their 
memorandum of appeal they valued the 
appeal at Rs.19,991, and pa : d Court fees 
accordingly. The Appellate Court remanded 
the matter for a retrial, but ordered that the 
plaintiffs should not have a decree for any 
sum which might be found due to them 
since in their view the Court fees pa/d did 
not cover tliat relief, and to that extent th? 
appeal was then barred by limitation: — 

HeUI, that the memorandum of appeal 
correctly stated “ the amount at which relief 
is sought,*’ within the Court Fees Act, 1870, 
s. 7 (iv.) (/), and the fees paid entitled tlr* 
plaintiffs to claim a decree if any sum should 
bo found to be due to them; but that even 
if that was not so the Appellate Court should 
have exercised its power under the Code of 
Civil Procedure, 1908. s. 149, to allow a 
further payment, and should not have 
precluded the plaintiffs from the full relief 
which they sought. Faizullaii Khan r 
Mauladad Khan.232 

DAMAGES—Suit for passing off. 

See Trade Mark. 

ESTOPPEL—Party to partition claiming lan ’ 
decreed to another party—Purchase 
on sale in Execution. 

See Sale for Revenue. 

EVIDENCE— Admissibility—Conveyance to ( 
Persons as joint Tenants—Parol Evidence to j 
prove Severance—Evidence Ordinance (Straits • 


E VIDEN CE— c ontin ued. 

Settlements Laws , 1926, Xo. 53), s. 92— 
Indan Evidence Act (I. of 1872), s. 92. 

When property has been conveyed to 
persons as joint tenants there may be a 
severance of the joint tenancy by any course 
of dealing sufficient to intimate that the 
interests of all of them were mutually treated 
as constituting a tenancy in common. 

Parol evidence to prove a severance is not 
excluded by s. 92 of the Evidence Ordinance 
of the Straits Settlements (which is in the 
same terms as s. 92 of the Imlian Evidence 
Act, 1872), since the evidence does not 
contradict or vary the terms of the con¬ 
veyance. 

In the present case the Judicial Committee 
held that evidence relied on to establish a 
severance was insufficient for that purpose. 

Williams v. Hensman (1861) 1 J. & H. 
546, 557 followed. Tan Chew Hoe Neo v. 
Chee Swee Cheng.112 

2. - Documt nts not produced at first 

Hearinp—Discretion of Court to admit Docu¬ 
ments—Official R'cords which may assist 
Court—Relation of Landlord and Tenant — 
Construction of Decree—“ Jotedar ”—Code of 
Cit'd Procedure (Act V. of 1908), Order XIII., 
rr. 1. 2. 

Where a party has not produced at the 
first hearing, as required by Order XIII., 
r. 1. the documents in Ids possession or power 
on which lie nl'es. the leave of the Court 
under r. 2 adm tting them at a later stage 
should not ordinarily be refused if the docu¬ 
ments are official records of undoubted 
authenticity which may assist the Court to 
decide rightly the issues before it. 

In a suit of 1S34 a zamindar obtained a 
decree for possess‘on. with mesne profits, of 
lands forming part of his estate: the decree 
ordered that li as long as the defendants aro 
ready and wiling to pay rents legally 
according to the rates prevailing in the village 
Ihev should not be ousted from their rights 
as ’ jotodars/’ The defendants and their 
suc«vssors remained in possession without 
paving rent: — 

Held . that the decree did not constitute 
the relation of landlord and tenant between 
the zamindar and the then defendants 
(predecessors of the present parties), but 
merely entitled them to the rights of jotedars 
(whatever those rights may have been at the 
date of the decree) if they were ready and 
wdling to pay rent. 

The further circumstances of the present 
cas? (even after admitting evidence excluded 
in India under Order XIII.) not establishing 
the relation of landlord and tenants between 
the present parties, the Indian Limitation 
Act, 1908, Sch. I.. art. 139, did not apply, 
and the appellant’s suit was barred by 
art. 144. Gopika Raman Roy r. Atal 
Singh - • - - _ - * • * 

-Grant, construction of—Antecedent 

correspondence. 

See Land Revenue. 
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EVIDENCE — continued . 

-Grant, terms of—Secondary evidence— 

Copy over thirty years old— 
Authentication. 

See Madras Tenancy 1. 


-Possession—Order to pay mesne profits. 

See Limitation 2. 

—-Thak statements. 

See Sale for Revenue. 
EXECUTION OF DECREE —Decri e-hotfie r 
eertifying Payments — Limitation —“ A pplica- 
tion”—Certification when Execution barnd 
but for Payments certified—Indian Limitation 
Jet (IX. of 1908), Sch. /., art. 181 —Code of 
Civil Procedure ( Act V. of 1908), Ord/rxxi., 
•r. 2 (1.). 

Certification to the Court under Order xxi., 
r. 2 (1.), bv a decree-holder of a payment 
made to him out of Court, even if made in the 
form of an application, is not an "applica 
tion” within art. 181 of the Limitation Act 
so as to be barred unless it takes- place within 
three years of the payment certified; nor 
is there any article which limits the time. 
Further, certification under r. 2 (1.), can take 
place when execution of the decree is barred 
but for the payment certified. 

Pandurang v. Jagya (1920) I. L. R. 45 
B- 91; Jatim Chand Pntwari v. Yusuf 
Chowdhuri (1924) I.L.R. 54 C. 143; and 
Joti Prasad v. Srichand (1928) 26 All.L.J. 
066 approved. 1 

Judgment of the Chief Court, affirmed. 

£«™~ i „ Singh *'■ Allahabad Bank, Ld. 30 
HINDU LAW— Partition—Presumption that 
continues Joint—Effect of Lapse of 
Ttme-Prorumption rebutted by I'acts-Erchi- 

*1™ S™* : ,oint Family—Indian Limitation 
Ao L,( IX - °f 1908), Sch. /, art. 127. 

Th° strength of the presumption that a 
Hindu joint family continues to be joint 
necessarily varies in each case. The pre-I 
sumption is stronger in the case of brothers ' 
than m the case of cousins, and the further 
one goes from the founder of the fnmilv the 
presumption becomes weaker and weaker 

„ • 91 L th0 re »P°n'tent sued the appellants 
alleging that lie was joint with them, and 
claiming a partition of police service lands in 

d Z IT P083CS9 i on - T, ‘° respondent was a 
distant, kinsman of the appellants, his great- 

Ss t tor and / ntl, ra b<>ing thc eontmon 
ancestor; he did not reside, worship, or 

S3 9 , - TI,C a P pe,,an ‘s’ branch 

had been in exclusive possession of the 

lands, paying the judi thereon, since 1862 

"i?" ? cln V n a i° int interest had been 
resisted and no suit brought. Upon the 

death of the patil in 1882 there was no 

rS r the ‘m npi,ell l ants ’ branch available 
to fill the office, and the respondent was 

appointed at the widow’s request. Ho hnd 

then alleged that he had a joint interest 

Sj_ ,n If 9 - 5, l vhcn the first nppellant, having 
then attained majority, was- appointed to 
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HINDU LAW— continued. 

supersede him, he raised no objection or 
claim:— 

Held, that having regard to the facta the 
presumption did not justify a finding that the 
respondent was a member of the joint 
family; further, that the facts also showed 
an exclusion to the knowledge of the respond¬ 
ent for over twelve years so as to bar the 
suit under the Indian Limitation Act, 1908, 
S-h. I., art. 127. 

Mon, Vishvanath v. Ganesh (1865) 10 

Bom.H.C. 444, 453 applied. 

Judgment of the High Court reversed. 
Yellappa Ramappa r. Tippanna . 13 

2.- Pat tit ion — Property of Person out¬ 

side joint Family—Alleged Agreement to 
treat Property as Joint—Purchases out of 
combined Properties—Onus of Proof. 

Three brothers formed a joint. Hindu 
family. A sister married a (Tiristian who 
was in better circumstances than they were. 
He died in 1887 leaving a ?on(the appellant) 
then four years old. The appellant with his 
mother then went to live with his uncles, 
and from that time the uncles treated the 
property which the appellant inherited from 
his father, and the produce of it, in the same 
way as their own family property. In 1906 
an outstanding half share in the ancestral 
property of the appellant’s father was bought 
in the name of the appellant out of the 
produce of the combined properties, which 
was also applied from time to time to the 
purchase of other properties. In 1917 one 
of the three brothers sued for partition 
claiming a fourth share of the whole ooin- 
hinod property. The suit was decreed on 
the ground that, there was an implied agree¬ 
ment between the parties to share all the 
properties equally;— 

ITetd, that the plaintiff was not entitled 
to share either in the property which the 
appellant inherited, or in that bought, in his 
name. As to the former property the 'onus 
was upon the plaintiff to prove that he was 
entitled to share in it, and he had not dis¬ 
charged that onus. Any presumption arising 
by reason of the source of the money with 
which the latter property wn 3 bought was 
rebutted by the circumstances. Jogi Redih 

l - ( HINNABBI Reddi ... g 

"Limitation—Exclusion from joint. 

family. 

See Limitation 3. 

3 .. Religious Endowment — Math in- 
eluding several Asthals—Division of Mahant- 
^•I^Con/Lchng Wills of Mahant. 

inehlli? 8 the mnhnnt of a "‘nth, which 
included a greater and fly© lesser asthals 

executed n will appointing the first respondent 
his chief chela and to succeed him ns 
fiaddimshin mahant. In 1918 he executed 
two wills* on the same day. By tho first ho 
nnmcl .ho first r o Sp „„ to ;, ,/ 
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HINDU LAW— continued. 
as mahant of one of the lesser asthals, and 
bequeathed to him the income thereof, also 
some land attached to another lesser as-thal. 
By the second will, after stating the effect 
of the first, he bequeathed to another chela 
all the rest of the math property, and 
appointed him to succeed as gaddinishin 
mahant. The testator died shortly after. 
The two chelas then compromised disputes 
by giving effect to the two wills of 1918. In 
1920 the new gaddinishin mahant died, 
having by his will appointed the appellant 
to succeed him. The first respondent sued 
to establish his right to be gaddinishin 
mahant and to posssssion of the whole 
property of the math. Both Courts rejected 
iiis claim to succeed as being senior chela, 
but the High Court, held that the wills of 1918 
were ultra vires, as an attempt to divide 
the asthals, and that lie succeeded under the 
will of 1908: — 

Held , that the wills of 1918 should be 
treated as separate documents, and that the 
appellant was entitled to be gaddinishin - 
mahant under the definite appointment in 
the second will, whether or not the reserva¬ 
tion of the lesser mahantship (which the 
appellant did not claim) was valid. 

Semite, that when the usage in a math 
consisting of several asthals has been to have 
only one mahant, a separation of the office 
is improper unless there are special circum¬ 
stances justifying it. 

Decree of tiie High Court. I.L R. 52 C. 748 
reversed. Ham Charan Ramanuj Das v. 
Gobinda Ramanuj Das . . . 104 

-Reversioner—Adverse possession against 

widow. 

See Limitation 5. 

4. — Wiodufs Maintenance — Arrears of 
Maintenance—Widow icsiding in parental 
Home. 

A Hindu widow who has left the residence 
of her deceased husband, not for unchaste 
purpose*, and resides with her father is 
entitled to maintenance, also to arrears of 
maintenance from the date of her leaving 
her husband’s residence, although she does 
not prove that she has incurred debts in 
maintaining herself and gives no reason* for 
the change of residence. 

The maintenance should be such an amount 
as will enable the widow to live, consistently 
with her position as a widow, with the same 
degree of comfort and reasonable luxury as 
she had in her husband’s house, unless there 
are circumstances which affected, one way 
or the other, her mode of living there. 

The Judicial Committee is extremely 
reluctant to interfere with the amount of a 
decree for maintenance unless there has been 
some miscarriage in the way the amount has 
been arrived at. 

Pirthec Singh v. Itaj Eower (1873) 
L.R. I.A. Supp. 203 followed. Ekradesh- 
wari v. Homeshwar Singh . . . 182 


HINDU WILL— Bequest of absolute Estate 
subject to Eestrictions-Limitation purporting 
to entail Estate—Paramount Intention of 
Testator—Indian Succession Act (X. of 
1865), ss . 74, 82. 

The will of a Hindu taluqdar who died 
without issue provided that “ subject to 
some provisions and restrictions given below,” 
his entire estate should on his death “vest 
in*' P., the third son of his nephew, who 
“shall be my heir and successor.” Provi¬ 
sions and restrictions followed to the effect 
that the.estate was to pass on P.’s death to 
his successors, and that he and they were to 
be bound to adhere to the Hindu religion 
and were not to have the' power to alienate, 
the succession to be according to the rule of 
primogeniture; and it was stated that the 
testator’s sole wish was “that the estate may 
remain with the male heirs of his sombansi 
family.” It was contended that the inten¬ 
tion was to give P. and each of his successors- 
a life interest, and that this limitation to the 
successors being invalid, the estate reverted 
on P.’s death to the heirs of the testator: — 
Ileld, that the words in the earlier part 
of the will created an absolute estate of 
inheritance in P., and that the provisions 
and restrictions were an attempt to impose 
repugnant conditions on the estate so created, 
and were therefore void. Applying ss. 74 
and 82 of the Indian Succession Act, 1865, 
the paramount intention of the testator, as 
shown in the will, was to be ascertained, and 
in the present case it was to benefit P. and 
his branch of *the family. 

Decree of the High Court affirmed. 
RAonirxATH Prasad Singh v. Deputy 
Commissioner, Partabgarh . . 372 

JOINT TENANCY —Property conveyed to 
persons jointly—Severance. 

See Evidence 1. 

JOINT TORTFEASORS. 

See Limitation 1,; Mesne Profits. 
JURISDICTION— Appeal from Board of 
Revenue. 

Sec Appeal to Privy Council^ 
LAND ACQUISITION — Compensation — 
Buildings erected by Government before 
Notification—Land Acquisition Act (/. of 
1894), 5 . 6. 

The Government having resolved to 
acquire under the Land Acquisition Act, 
1894, land belonging to the appellant, took 
possession by arrangement with sutidars, 
who occupied part of the land, and erected 
buildings partly on land occupied by the 
appellant and partly on land occupied by 
the sutidars. Only after doing so tho 
Government notified a declaration under 
s. 6 of the Act that the land was required 
for a public purpose. The appellant was 
awarded under the Act the value of the land, 
and interest thereon from the date when 
possession had been taken:— 

Held, that the appellant was not entitled 
to the value of the building*, since by the 
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LAND ACQUISITION— continued. 
law of India they did not form part of the 
• soil, and even if the appellant would have 
been entitled to compensation for them if 
the Government, had acted as mere trespassers 
and without colour of title, the Government 
had not so acted. 

It was not necessary to decide whether the 
appellant could have recovered compensation 
‘ in respect of a right to have the buildings 
removed, as he had not so claimed in India. 

Thakoor Chunder Poramanick v. Ram- 
dhone Bhuttacharjcc (1866) 6 S.W.R. 2-b 
applied. Vallabiidas Naranji v . Develop¬ 
ment Ofticer, Bandra . . 259 

2.- Declaration of intended Acquisition 

-—Later Declaration cancelling first Declara¬ 
tion—Land referred to in both Dcclarations- 
Datc at which Compensation to be Calculable 
-Land Acquisition Act (I. of 1894), 6,23. 

The local Government published under s. 6 
of the Land Acquisition Act, 1894, a declara¬ 
tion that land belonging to the appellants 
respectively and land belonging to other 
persons were required for public purposes. 
Five months later the Government published 
another declaration for the acquisition of the 
appellants’ lands only; the declaration stated 
that the earlier declaration was thereby 
cancelled:— 

Held, that having regard to s. 23, sub s. 1, 
of the Land Acquisition Act, 1894, the 
compensation should have been based upon 
the value of the land at the date of the 
publication of the later declaration. 

Decree of the High Court reversed. 
Ma Sin r. Col lect or of Rangoon . 210 
LAND REVENUE-Granf of Villages partly 
occupied by permanent Tenants—Xon-agri- 
cultural Assessment imposed after Grant — 
Rights of Grantee to Assessments—Construe- 
tion of Grant—Antecedent Correspondence — 
Admissibility—Land Revenue Code (Bom. 
Act V. of 1879), *. 48, sub-s. 2. 

A grant in 1848 by the Bombay Govern¬ 
ment. to the first appellant’s ancestor, after 
reciting that the grantee had prayed that a 
Government grant of Rs.4000 per annum 
which he enjoyed might be exchanged for 
a grant of villages in Salsette Island, stated 
that two named villages “are hereby 
assigned to you and your heirs in perpetuity” 
The boundaries and other particulars of the 
land followed, with n detailed statement of 
the land revenue paid by sutidars (occupant 
owners) amounting to Rs.4679; from this 
was deducted “the amount of your inam,” 
Rs.4000, leaving a difference “payable bv 
you annuaRy Rs.679.” It wns further pro- 
vided that if the grantee brought into culti¬ 
vation land not then assessed he would, after 
a certain period, be liable to assessment 
thereon; that in case of the land assessment 
being increased, or any other modification of 
the revenue system being introduced, bv 
the Government, “the same shall have 
operation within the villages hereby granted 
1 -Vol. LVI. 


LAND REVENUE— continued. 
to you”; and (condition 20) that the deed 
conferred “no right which the Government 
does not now possess, and only 9ucb portion 
of the right of Government as may be herein 
specifically granted is hereby granted to you.” 
In 1917 the Government imposed on lands 
in one of the villages non-agricultural 
assessments# under the Bombay Land Revenue 
Code, 1879, s. 48, sub-s. 2, and rules made in 
1907 under s. 214 of that Act. The appellants 
sued, claiming that they were entitled t> 
have the amount of the non-agricultural 
asso:*niient, in whole or in part, credited to 
them. It was common ground that the 
village was an “alienated village” ns 
defined in s. 3 of the (ode. The High Court 
dismissed a claim by the grantees 9 successor* 
to the non-agricultural assessment imposed 
on the land occupied by sutidars-:— 

Held, (1.) that the grant of 1848 was not 
merely an assignment of Rs.4000 per annum 
out of the revenues of the villages, but was 
a grant of the villages subject to the condi¬ 
tions attached. 

(2.) That as by s. 48, subs. 2, of the Land 
Revenue Code, the non-agricultural assess¬ 
ments were merely in substitution for the 
former assessment*, condition 20 did not 
apply, and the appellants were entitled to 
bo credited with the amount so assessed 
upon the land occupied by the sutidars, it 
not being practicable to fix the appellants’ 
share in the proportionate manner referred 
to in r. 5 of the revenue rules of 1907. 

/7rb/, further, that the trial judge had been 
ir. error in construing the- deed in the light 
of the antecedent correspondence between 
the parties, it being well settled that oven a 
formal antecedent contract cannot be looked 
at to control the terms of a conveyance. 

Lee y. Alexander (1888) 8 App. Cas. 853, 
868, per Lord Selborne, and other cases, 
applied. 

Decree of (he High Court, reverse.!. 
\nadia v. Secretary of State for India 51 

LANDLORD AND TENANT— Construction. 
of decree of 1854—“Jotedar.” 

See Evidence 2. 

—- Lease of Oil Sites—Boyallies payable on 
oil iron Lessor’s Bight to natural Gas— 
Construction of Lease—Transfer of Property 
Act (/r. of 1882), 108 (o). 

The appellant, the owner of oil sites and 
grantee from Government of the right to 
win oil therefrom, leased the sites and the 
right to win oil for twenty-five years to the 
respondents, who agreed to pay ‘royalties on 
oil won by them. In sinking wells, which 
dul not produce oil in commercial quantities 
the respondents found natural gas. Thev 
tapped the gas by pipes, and for six years 

used it for their own purposes:_ 

Held, that the appellant was not entitled 
to compensation for the gas so taken, since 
(L) that right was not included in the right 

2 G 
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LANDLORD AND TENANT.— continued. 
to royalties upon the oil won; and (2.) the 
lease, on its true construction, was not 
merely a lease for the purpose of winning oil, 
and the appellant having no property in 
the gaS', the respondents were entitled to 
reduce into possession and use it. provided 
they did so without injury to the leased 
property: that view was not inconsistent 
with the Transfer of Property Act, s.108 (o). 

It was not necessary to decide whether the 
Upper Burma Land and Revenue Regula¬ 
tion, s. 31, reserves to the Government the 
right to natural gas. 

Decree of the High Court affirmed. U Po 
Naing v. Burma Oil Co. . . . 140 

LIMITATION — Arbitration after invalid 
award—Indian Limitation Act (IX. 
of 1908), s. 14. 

See Arbitration. 

Con version—Con version without Dis 


■ — ^ I/M ( ( I I ’' 11 V --- — 

honesty — Joint Tortfeasors — Assignment 
of Mininfj Lease—Coal raise,] outside demised 
I,ond—Royalties paid to Assignor — Suit 
against Assignor and Assignee — Indian 
Limitation Act (IX. of 1908), Sch I., art. 48. 

In 1915 the appellant acquired a coal 
mining lease granted by a zamindar over a 
property called P., together with the benefit 
(if any) of a sanad by which the zamindar had 
agreed to lease an adjoining 20 bighas, part 
of property G., conditionally on that lease 
being executed within a time which had 
then expired. The appellant continued until 
January, 1917, encroachments already made 
in the 20 bighas, believing that he had a 
promise from the zamindar of an extension 
of the sanad. The -zamindar had however 
leased G. in 1914 to the respondents. In 
September, 1917. the appellant without 
notice of the lease of 1914. sublet I>. for the 
whole of the residue of his term, with the 
benefit of the sanad. The sub lessees agreed 
to pav royalties upon the demised premises, 
and he indemnified them against claims in 
respect of his encroachments. The 
k*sece contnmjed the workings under the 
20 bighas, and paid the appellant royalties 
upon the whole coal raised by them without 
distinguishing between that from P. anjthat 
from the 20 bighas. In J U ne, 19J1, th. 
respondents sued the appellant and Ins sub 
lessees for conversion of coal raised by the 
sublessees from the 20 bighas. Both Courts 
in India held the appellant jointly liable. 

By the Indian Limitation Act, 1908, Sch. I.. 

art '48, the period of limitation for a suit for 

specific movable property lost, or acquired by 
theft, or dishonest misappropriation or con¬ 
version, or for compensation for wrongful!.' 
taking or detaining the same” is three years 
from the time when the plaintiff “first learns 
in whose possession” the property is. By 
art 49 the period for a suit “ for other specific 
movable property, or for compensation for 
wrongfully taking or injuring or wrongfully 


LIMITATION— continued. 

detaining the same’’ is three years from the 

date of the cause of action:— 

17eld, (1.) that art. 48 applied, as “conver¬ 
sion'’ in the article included all conversions, 
whether “dishonest ’ 9 or not, and that 
accordingly no part of the claim was barred; 
but (2.) that the appellant was not liable, 
as there was no evidence constituting him a 
joint tortfeasor with the other defendants, 
who were in effect assignees of the lease to 
him. 

Ixvina Colliery Co . v. Bipin Behari Bose 
(192(7) 55 Ind. Cases, 113 approved. 

Doe v. Harlow (1840) 12 Ad. & E. 40 
distinguished. Pugh r. Ashutosh Sen 93 

2.- Dispossession —Load emerging after 

Dilution—Constructive Possession of Owner 
till Dispossession—Evidence of Possession by 
Others—Order for Mesne Profits — Indian, 
Limitation Act (IX. of 1908), Sch. 1. 1 art. 142. 

In 1915 the High Court made a decree 
declaring the title of the plaintiffs* to a plot of 
land which had emerged shortly before 1905 
after many years’ diluvion. A decree for 
possession was not made, the High Court 
finding that in 1908, when the suit was 
instituted, there had been no dispossession 
by the defendants. On June 23, 1917, the 
plaintiffs sued the same defendants for 
possession of the plot. The defendants con¬ 
tended that the suit was barred by the Indian 
Limitation Act, 1908, Sch. I., art. 142, as the 
plaintiffs had been dispossessed by third 
parties against whom, on June 27, 1905, the 
defendants had obtained an order for posses¬ 
sion of the plot under a decree ejecting the 
third parties from a larger area. There was no 
direct evidence of possession of the plot by 
the third parties, but the defendants relied 
upon an order against them for mesne profits 
based upon the plot having been cultivable 
in 1904:— 

nehl . that the order for mesne profits was 
not evidence that the third parties cultivated 
or were in possession of the plot, and that the 
plaintiffs remained in constructive possession 
until dispossessed by the defendants which, 
by the decree of 1915,took place within twelve 
rears of the present suit; the suit therefore 
‘was not barred by art. 142. Satish 
Chandra Joardar v. Birendra Nath Roy 

305 

3 .- Hindu Law (Partition)—Exclusion 

from Joint Family—Voluntary nonresidence 
with Family—Maintenance and Education not 
contributed to-Abscnce of Intention to exclude 
—Indian Limitation Act (IX. of 1908), 
Sch /., art. 127. 

In 1898 a member of a joint Hindu family, 
whose father and mother had both died and 
who was then twelve years of age, went to 
reside with his maternal uncle, and never 
afterwards returned to the joint family resi¬ 
dence. The joint family did not contribute 
to the expenses of his maintenance, education, 
nor were they asked to do so. 
1904 and not till 1920 


or marriage, 
He came of 


age 


in 
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LIMITATION— con (in ued. 

sued for partition. The defendants alleged, 
but failed to prove, that in 1900, and again in 
1909, the plaint ill had demanded a share of 
the family property but had been definitely 
refused: — 

Held, that the facts proved did not establish 
an intention to exclude the plaintiff from the 
joint family, and that tlie suit therefore was 
not barred by the Indian Limitation Act, 
1908, Sch. I., art. 127. There was in 1909 
a refusal by the defendants to partition at 
that time, but not a denial of the right; that 
was not an exclusion and moreover was 
within twelve years of the suit. 

■^Decree of the High Court reversed. 
R\pHOBA BaLOBA VaGII t\ A BUR AO 
Bhagwantrao Siiirole - 316 

4. - Mortgage — version/ Kv .S’wit to 

redeem—Transfer of Possession by Mortgagee 
— In/Iian Limitation Act (IX.' of i90S). 
Sch. 7., arts . 134, 140. 

When a mortgagee has transferred posses¬ 
sion of the mortgaged property for a valuable 
consideration a suit to redeem by a plaint : ff 
who at the date when the mortgagee trans¬ 
ferred nossession had a contingent interest in 
remainder in the property is governed hv 
art. 140 and not by art. 134 of the Indian 
Limitation Act, 1908, Sch. I.; the suit con¬ 
sequently is not barred if it is brought within 
twelve years from the date when the plaintiff’s 
estate falls into possession, even though it is 
brought more than twelve years after the 
date of the transfer under which the 
defendant claims. 

Decree of the High Court I. L. R. 47 A. 803 
reversed. Skinner v. Nai'nihal Singh 192 

.6. - for Possession—Suit bu rever¬ 

sionary Heir—Adverse Possession for twelve 
years ^Widow’s Death-Suit for Declaration 
dumny Widow’s Life—code of Civil Pro- 
cedure (Act V of 1908). Order ,i„ r . 2 - 

^120,Ti? ( ‘ ° f 1! '° 8) ’ S, ' h - l ’ 

A decree ngninst a Hindu widow in relation 
to her deceased husband’s property is 
binding upon the reversioners although it is 

1,ru ! ,ntio " ; v but under the 
Indian L| Dutatum Act, 1908, Sch. I., art. 141, 

^ reversionary heir for possession 

which ^ ? ° Pr °u pert y of the <*tnte, to 
wlucli no decree has been niado against the 

widow, ,9 not barred by limitation if it s 

f,mS ,WC, T» » f w>Mi“ 

i n *° Possession, even though the 
ndftnt haS be f n ,n adverse possession for 

widow. ^ nrS at h0 <late 0f tho (,cath of Hie 

L ^71 A ^ rji , % M °J hoor *•»« 

fttssst '■ p “ r - 

p a 3 r„°,t p r' 1A 

ng t to sue does not nceruo until the plaintiff 


LIMITATION—con 1 in ued. 

has obtained a certificate under the Pensions 
Aci, 1871; tho suit therefore is not barred if 
brought within six years of obtaining the 
certificate. 

A reversioner on the death of a Hindu 
widow who has sued during the widow’s life 
for a declaration as to his rights is not barred 
by Order n., r. 2, from including in a suit 
brought after her death a claim which the 
Court was not competent to deal with in the 
previous suit owing to the absence of a 
certificate under the Pensions Act, 1871, or a 
claim to possession which he was not then 
entitled to. J aggo Bai r. Utsava Lai. 267 

LIS PENDENS—Purchase of mortgaged pro¬ 
perty—Sum- due under mortgage. 
See ALvrtgage 1. 

MADRAS TENANCY— Estate under Act of 
1908 — Shrotriyam Grant — Construction of 
Grant—Whether of Land-Pi venue only—Grant 
by Dtspandyar to non-resident Brahmins— 
“ Mauje ”—Secondary Evidence of Grant — 
Copy more than thirty Years old—Authenti¬ 
cation by Indorsement—Indian Evidence Act 
(/. of 1872), .svf. 03, 90— Matlras Estates Land 
Act (Mad. Act 7. of 1908), s. 3, sub s. 2 (d). 

About 1689 an agmhamm village was 
granted as shrotriyam, the grant stating that 
“ as we have grunted the said agrahnrum you 
should enjoy the same from son to grandson 
paying the shrotriyam thereon and be 
happy.” The grant was by despandvnrs, 
revenue officers and farmers of revenue, to 
Brahmins who did not reside in the village. 
The village was described in the grunt ns n 
“ mauje,” a Telugu form of “mauza.” Tho 
grunt had been recognized by the British 
Government, and it was admitted that the 
grantees had not been owners of the 
kudivnrom: — 

Held, that having regard to the terms of 
the grunt and the character of the grantors 
and grantees, the grant xvn3 of t j, e i an(1 . 

pTrT 0n, ! : ,?2° ntl - v ' b y Hie Madras 
Estates Land Act, 1908, s. 3, sub s. 2 (d), the 

village was an estnte under that Act, and 

“ tl.c Civ^cJurt. r, '° ,a COuUi nW b0 br< '"E'" 
A shrotriyam grant may be of tho kudi- 
varnm ns well ns of the melvnrom; tho 
statement to tho contrary’ in Wilson’s 

h " ( SC<1 H pon ‘ Iccision8 "Inch have 
since been questloned. 

The word “ mnuje ” in a Telugu document 
indicates a village in which there we?e 

Oteenition OPr to ,0 H cultivable lands. 

tmf) I I'" u S on, rU,U SUaramiKlu 

correct. ^ * 38 891 ’ 802 <“**Pt*l as 

proijuced'^frnni V l 09 *’ there was 

successors to \hl < ' U8 ° ,, - V of ™P°nd*nts, 
C llv ffrantee, n document in 
i ®- I irporhng to bo a copy of tho grant 

17 nV f V rm \ ahltion of a Persian dumbiSTof 
• lno document boro an indorsement. 
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MADRAS TENANCY— continued. 

signed by three predecessors of the respond¬ 
ents: u Originals have been retained by us 
and copies have been tiled 1838 ”: — 

Held, that the document was properly 
admitted under the Indian Evidence Act, 
ss. 65, 1*6, as secondary evidence of the terms 
of the grant, the statement in the indorse¬ 
ment authenticating the copy being ev.dence 
as a statement by a deceased person in a 
document relating to a relevant lact, also as 
an admission by the respondents' predecessors. 

Decree of the High Court I.L.R. 46 M. 92 
reversed. Seethayya r. Subramaxya 
SOMAYAJULU..146 

2. - Lease before Act—Reservation of 

Trees—Effect and Duration of Lest not on 
— Dry Pas-iuraye Waste—Covenant to p<iy 
increased Rent on Cultivation — Right to 
Inclusion in Puttah—Estates Land Act 
(/. of 1908, Mad.), s. 3, sub-s. 16; s. 12. 

Where land subject to the Madras Estates 
Land Act, 1908, was leased before the Act 
to a ryot who executed a contract by which 
all rights in trees on the land were reserved 
to the landholder, the effect of s. 12 of the 
Act is that the reservation continues as to 
trees on the land at the passing of the Act 
during the occupancy rendered permanent by 
the Act, not merely during the term of the 
lease; the ryot has the right to use, enjoy, 
and cut down only trees which after tlie 
passing of the Act are planted by him or 
grow naturally. 

There is no provision in the Act enabling 
a landholder to claim an enhancement of 
rent or any additional payment for trees the 
right to which he has lost by the operation 
of the Act. 

Where a lease to a ryot before the Act 
describes part of the land leased as ** dry 
pasture waste ” but provides that if any 
part of it is cultivated the rent thereon shall 
be increased to that provided for “ cultiva- 
tion,” land, there is not thereby a reservation 
of that part as pasturage, and, subject to 
the exceptions in s. 3, sub-s. 16, it is ryoti 
land which the ryot is entitled to have 
included in his puttah. even though it has 
never been cultivated. 

Yarlagada Mallikarjuna v. Subbtah (1920) 
39 Mad! L. J. 277 distinguished. 

Censure of dilatory proceedings and useless 

costa. , _ .. 

Decree of the High Court reversed as to the 
effect of s. 12. Bommadevara Naganna 
Naidu v. Yekamanchili Pitchayya - 346 

3. - Right of Permanent Occupancy- 

Burden of Proof—Long continued Possession 
at uniform Rent—Alienations—Purchase of 

Kudivaram . . . . 

It is well established that those cla ming a 
right of permanent occupancy must prove 
that it exists by custom, contract or title, or - 
possibly by other means. . 

In a suit by a ryotwari pattadar claiming 
partition of his undivided half share m an 
estate, the defendants contended that they 


mad: 
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RAS^30OSAN < 

had a right of permanent occupancy as 
to certain well irngate«l lands and land 
under palmyra trees, and that consequently 
those mnds should be excluded from the 
partition:— \ 

held, that the defendant, who proved 
that they had been in undisturbed possession 
of some of the land for a long period at a 
more or less uniform rent, and that at a f 
comparatively recent date they had made I 
alienations not of such a kind as ordinarily^ 
would be brought to the notice of the 7 
pattadar, had not discharged the burden of * 
•proof upon them; the fact that some of the Ar* 
■defendants had purchased the kudivaram 
militated against their claim. 

S*turatnam Aiyar v. VenkatachaUPi W 
Goundtn (1919) L. R. 47 I. A. 76 and 
Ch dambara Sivaprakasa Pandora v. Feerama 
Reddi (1922) L. R. 49 I. A. 286 distinguished 
on the facts. Subkamanya Ciiettiar v. 
SlBRAMANYA Ml'DALlYAR .... 248 

MAHOMED AN LAW— Gif t-^Const ruction of 
Deed—Gift of IAfe Interest. 

A Sunni Mahomedan of the Hanafi school 
executed^ a deed stating that he had made a 
g.ft without consideration of his entire 
property to his wife, subject to the condition 
, that she should remain in possession of a 
share worth Rs.3000 with full power to. 
alienate it, and that as to the rest, worth 
Its. 10,000. she should not have power to 
al.enate but should remain in possession for 
her lifetime, and that after the donee’s death 
the entire property gifted away should revert 
to named collaterals. Upon the death of the 
donee her brother claimed the whole property 
as her heir. He contended that the intention 
shown by the deed was to make a gift of the 
whole property itself subject to a restrictive 
condition, and tiiut under Mahomedan law 
the gift was valid, but the condition void: — 
Held , that upon the true construction of 
the deed the subject-matter of the gift was a 
life es:ate in the whole property together 
with a power to alienate a third part 2 and 
that accordingly the suit failed; it was nqt 
necessary to consider whether a g*ft of a life 
estate was valid in Mahomedan law, because 
if it was not the suit equally failed. Amjad 
Kilvn r. Ashraf Khan - - - - 213 


2. - Marriage — Legitimacy — Con¬ 

tinuous Cohabitation — Acknowledgments — 
Presumption—Clan addicted to Concubinage 
— Admissibility of Evidence—Absence of 
Par da. 

The son of a Mahomedan by a female 
sen*ant in his house claimed a declaration of 
his legitimacy. The parents had continu¬ 
ously cohabited for many years, and the 
father on several occasions had acknowledged 
the plaint iff as his son. There was some 
evidence of a nikah marriage: — 

He lei , that evidence that other members of 
the father’s clan had illegitimate children by 
servants was inadmissible to rebut tliQ 
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, -MAHOMEDAN UW—continued. 

presumption of legitimacy arising from the 
acknowledgments and that though the fact 
. that the mother, unlike the fa-'lie o's other 
wives, was not parda-uisUin was one to bo 
considered, it was insufficient to interfere 
with the presumption of law or the balance 
of proof of the tact of legitimacy. Mohabbat 
A'L i Khan t*. Mahomed Ibrahim Khan • 201 

3. - Widow's Dower — Construction of 

Decree—Charge on Husband's Estate. 

The widow of a Shia Mahoniedan sued his 
sole heir and persons interested in alienations 
made by him, claiming that the alienations 
to invalid, for a decree for a nam?d sum 
as^her dower, and to recover that sum from 
ienated properties. She obtained a 
ecree declaring the amount due to her. and 
that the properties “be treated as the proper- 
• ties” of. the deceased “from which the 
plaintiff is entitled to recover the decreed 
amount.” After the decree the heir sold two 
of the properties to purchasers who knew 
of the decree: — 

Held, that the decree upon its true con¬ 
struction created a charge upon the proper¬ 
ties for the dower debt, and that the pur¬ 
chasers took subject to that charge. Qasim 
Husain v. Habibur Rahman - - 254 

MAINTENANCE —Hindu widow—-Widow re- 
, siding in parental home. 

*Sce Hindu Law 4. 

MESNE PROFITS — Decree and Plain' 
as to future Profits—Mesne profits recoverable 
to date of Possession—Suit between Zamndars 
entitled- — Land in khan Possession of 
Fatmdar Rafis on which mesne Profit:: 
recoverable—Code of Civil Procedure (Act 
XIV. of 1882), ss. 211, 212. 

Land to which three families of znmindars 
were entitled in certain shares became 
diluviatcd. On reformation the Government 
took possession and let it on a patni lease. 
One of the three families recovered the land 
from the Government and continued the 
patnidar m possession. Subsequently mem¬ 
bers of the other two families sued the 
family who had recovered the land and the 
patnidar claiming possession of their shares 
and mesne profits, which they valued down 
to tho date of the plaint. In 190(i they wer« 
decreed possession and mesne profits’to be 
ascertained in execution. The decree was 
finally affirmed by the Privy Council in 1917. 
Owing to the appeals the plaintiffs did not 
obtain possession until 1919: — 

Held, (l.) that the plaintiffs were entitled 

hev mc nhf„ pr ^ fits Jo ' V " *° the i]nto when 

p0S3ca9 , 10n ; (2.) that tho 

linb'hty of the zamindnr defendants under 

” 0t , ioint aml “vernl 
with tho patnidar, and under tho expla¬ 
nation to s. 211 of tho Codo of Civil 
Procedure, 1908, tho mesno profits recover- 
nble from them should be based upon the 

2' Vr rec /™ 1 the patnilr? „o? 
upon the produce value of tho land. 


MESNE PROFITS— cou f inucd. 

Decree of the High Court I.L.R. 53 C. 992 
reversed on the second point. Gukudas 
Kindi* Ciiowmiury r. IIemendra Kumar 

Roy.290 

-Order to pay mesne profits—Not 

Evidence of possession- 
See Limitation 2. 

MINERALS— Fitf’nfranchised Service Inam — 
Finding that Estate held under Grant from 
Zamiiular — Second Appeal — Abstnee of 
Pwof of Grant of Minerals—Code of Civil 
Procedure (Act V. of 1908), s. 100. 

The owner, by a purchase in 1879, of 
twenty-sewn villages in the Northern Ci rears 
claimed that he was entitled to the under¬ 
lying minerals. The villages had formed 
part of an estate held by the vendor's fore- 
fathers as mansabdars. In or about 1785 
the mansabdar had been paying a fixed annual 
sum to a neighbouring zamindnr, and was 
under an obligation to provide him with 
#00 peons. In 1802 the zamindari was 
permanently settled, the annual payment by 
the mansabdar being treated as among the 
assets upon which the peishcash was fixed. 
In 1847, the Government acquired the 
zamindari, and in 1S59 commuted the 
services for an annual payment. There had 
been no enfranchisement of tho inam. The 
Subordinate Judge (on appeal from the 
Munsif) found that the estate was originally 
held under n grant from the zamindni 
subject to a fixed rent and an obligation to 
provide a military force. Upon appeal it was 
contended that the mansabdars had been 
independent chieftains and did not take 
under any grant: — 

./hat the above contention was 
inadmissible, as there was evidence upon 
winch the finding of tho Subordinate Judge 
could have been based, and that it was there¬ 
fore binding under tho Code of Civil 
Procedure, 1908, in the second appeal; and 
as it was not established that the grant by 

f!lued lm,ndnr Inc,tt<,ed the niin «™ls the suit 

Sashi It hush an Misra v. Juoti Prashad 

a*i“SL L *■ 44 I- A. 48 follow^. 

ST£K 

’ C ™* t ' ruolion of Mortgage— 

% SSTSMif Pmver ' y M <"• 

A mortgage executed in 1923 to seouro an 

cfe ?£**W r" in,OTSt “ 

ti 

mortgagee; clause 3 provided that tho 

v^ra'^chZn 1° within thirtvfivo 

remain eltSlorl ’ t?** mortgagors sfiould 

n- °J < T t ^nanta, to enhance 
i no ’ 0 c ulti y ato the land and to iasuo 
leases, and that if thero sliould bo a surplus 
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MORTGAGE —coni inued. 

after paying the interest it should be applied 
to paying the principal; clause 5, that if at 
the appointed time'the mortgagors should not 
repay, the mortgagees should have power to 
realize the sum due by sale; clause 7, that if 
the mortgagees were deprived of possession 
then the liability should rest with the 
mortgagors. The Rs.30,000 was duly 
advanced, but the mortgagors failed to 
deliver possession of the mortgaged property. 
In 1924 the mortgagee sued to realize the sum 
due by sale, or for a money decree: — 

Held, that the mortgage, upon its true 
construction, was not an anomalous mortgage 
to which s. 98 of the Transfer of Property 
Act, 1882, applied, but was a mixed simple 
and usufructuary' mortgage; that the money 
owing had become payable by s. (58 by 
reason of the failure to give possession, and 
that consequently the mortgagee had a right 
under s. 67 to a decree for sale. Nar.SINGH 
Pap.tab r. Mohammad Yakib - - 299 

2. - Redemption — Provision for Re¬ 

demption of Properties separately—Deficiency 
in Sum advanced—Proportionate Reduct on 
on separate Redemption—Redemption by Pur¬ 
chaser—Lis PeiuU ns—Re vt n ue pa id by Mort - 
gagees—Transfer of Property Act (IV. of 
1882), 88. 52, 83. 

Several properties were mortgaged together 
in 1905, the consideration being stated to be 
an advance of Rs.35,000; the mortgagors 
agreed to pay a fixed annual sum as Interest 
and the Government revenue. By the deed 
the properties could be redeemed separately 
on payrajent of a sum specified for each, 
provided that all interest on the whole 
mortgage had been paid or tendered. The 
Bum actually advanced was only Rs.30,984. 
In 1910 the'mortgngees obtained a decree for 
interest, and in 1912, while an appeal by the 
mortgagees was pending, the mortgagors 
sold two of the properties. On appeal the | 
decreed amount was increased by adding • 
interest pending the suit. The purchasers 
deposited money in Court under the Transfer 
of Property Act, 1882, s. 83, with a view to 
redemption of the purchased properties. 
Upon an issue whether the deposit was 
sufficient: — 

IJeld, (1.) that, both on general principles 
and under s. 52 of the Transfer of Property 
Act, the purchasers were liable in respect of 
the increase in the amount for interest 
decreed on appeal. 

(2.) That though the sums specified as 
payable on redemption of the separate pro¬ 
perties, and the annual sum fixed for interest, 
could properly be reduced in proportion to 
the deficiency' in the sum advanced. Govern¬ 
ment revenue paid by the mortgagees could 
not be so reduced, as they were entitled to 
deduct it (with interest thereon) from any 
interest received by them, and to credit in 
account only the balance. 

(3.) That consequently the deposit was 
insufficient. Sum Chandra r. Lacitmi 
Narain.339 


MORTGAGE— con t in ucd. 

-Redemption by reversioner—Mortgaged 

property transferred by mortgagee 
—Indian Limitation Act (IX. of 
1908), Sch. I., arts. 134, 140. 

See Limitation 4. 

OUDH TALUQDARI ESTATE— Will of 
Taluiptar — Mahal placed under Act of 1900 • 
after Will but before Death of Testator —. 
Devise of bare life Interest to Daughter in law 
—Validity under Act of 1900— “Stranger”— 
Exclusion of statutory Heirs—Oudh Settled 
Estates Act (II. of 1900, U. P.), s. 18. 

In 1907 a taluqdar, entered in lists 1 and 2 
under the Oudli Estates Act, 1869, s. 8 jp 
executed and registered a will by which 4ie 
devised the whole of his property toMiis 
widow for her life, and subject thereto to 
his daughter in law for her life, in both cases 
without power in any way to dispose of or 
incumber any part of it, the property to 
descend subsequently to the then living heirs 
under the Act of 1869. In 1908 the taluqdar 
made an irrevocable declaration under the 
Oudh Settled Estates Act, 1900, ss. 11, 12, 
that in future a mahal, part of his taluqdari 
estate, should be held under that Act; that 
declaration was pursuant to an application, 
for permission made before the execution of 
the will, and was recited therein. The 
testator died in 1913. Upon the death of his 
widow the validity of the devise of the mahal 
to his daughter in law was disputed: — 

Held, that the devise was invalid under 
the proviso to s. 18. sub-s. 2, of the Act of 
1900 as it was not 4 according to this Act,” 
in that it was of a bare life interest without 
the incidents attached to the statutory estate 
thereby created; effect could not be given to 
it as a g ft of the profits for life, as that would 
be to subject the estate to a. charge or 
incumbrance which was contrary to the 
proviso. 

It was unnecessary to determine whether 
(as held by the Chief Court) the devise was 
also invalid under the proviso as being to a 
“stranger so as to exclude from succession 
any person belonging to any of the classes 
specified in s. 22 of the Oudh Estates Act, 
1869.” Observations as to the meaning and 
effect of that provision. 

Decree of the Chief Court (I. L. R. 2 Luck. 
97) affirmed. Krishna Kumam Devi v. 
Bhaiya Rajendra Sinha .... 166 
PARTNERSHIP — Dissolution- — Notice of 
Dissolution—Retired Partner—Liability to old 
Customers—Indian Contract Act (IX. of 
1872), *. 264. 

When after a dissolution of partnership the 
business is continued in the same firm name, a 
partner who has retired at the dissolution is 
liable upon a contract made by the new firm 
with a person who has previouslv dealt with 
the old firm unless that person lias received 
notice of the dissolution, even though public 
notice by advertisement has been given. 

The above rule of English partnership law 
having been recognized in India before the 
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, PARTNERSHIP— continued 

Indian Contract Act, 1872, the provisions of 
8. 204 of that Act cannot be heid to provide 
otherwise merely by implication, especially 
as decisions in mdLa dating from 1832 hav? 
decided that it has no: that effect. 

Chundte Chum Dutt v. Eduijee Cowasjte 
Bijnee (1882) 1. L. K. 8 C. 078 approved. 

Although the Indian Contract Act, 1872, 
deals with partnership in a separate chapter, 
> its provisions are not exhaustive of the law 
\ upon that subject/ 

Irrawaddy Flotilla Co. v. Bug wandas (1891) 
- rL. R. 18 I. A. 121 applied. Jwalawjtt 
PlLLANI V . BaNSILAL MOTILAL - • 174 


l?RE-EMP!rtON— Decree obtained by Co¬ 
sharers jointly—Effect of Decree—Death of one 
Plaintiff pending Appeal—Failure to join 
Bepresmfatives—Reversal of De'crct — A bate . 
ment—Bights of Representatives. 

Where plaintiffs obtain a joint decree for 
pre-emption, without any adjudication under 
Order XX., r. 14 (2.), of their respective rights, 
they each have the right to pre-empt the 
whole property. If one of them dies pond ng 
an appeal, and the appeal is allowed with¬ 
out his representatives being joined, the 
appeal abates as to that plaintiff, and he is 
entitled to possession if the pre-emption 
money in Court is paid over to the defendant 
with the consent of the surviving plaintiffs. 

A stranger-purchaser cannot be required to 
submit to a partial pre-emption, nor is lie 
entitled to demand it. 

Judgment of the High Court. I. L. R. 47 
A. 100, varied. Wajid Am Khan r. Pukan 
Singh.80 

2. — Waiver of Bight to pre-empt—Offer 
to sell declined—Absence of Notice of intended 
sale— u Village community M —Oudh Law * 
Act (XVIII. of 1876), 55. 7, 9, 10. 

In 1872 the Government granted to a 
single grantee a large tract of waste land, 
which was later constituted a separate 
village. On the grantee's death the village 
passed to his devisees, who resided in Eng¬ 
land. Through their local agent they offered 
the village for sale, divided into blocks at 
fixed prices. Tlie appellant having pur¬ 
chased a block and registered the convey¬ 
ance claimed to pre-empt, under the Oudh 
Laws Act, 1876, s. 9, other blocks which lmd 
been purchased by the respondents severally 
under agreements completed at a later date. 
It appeared that the appellant knowing the 
fixed prices had definitely told the vendors’ 
agent that ho did not wish to buy any other 
block, and that ho had acquiesced in an oral 
agreement already made for tin? sale of some 
of the blocks to one of the respondents: — 
Held , that if the appellant had a right to 
pre-empt ho had waived it by his conduct, 
even though no formal notice of an intention 
to sell was given to him under 8. 10 of the Act. 

Bhagwai Singh v. Saiyael Nazir Husain 
(1902) 5 Oudh Cases, 395, followed in later 
Oudh decisions, approved. 

52 


PREEMPTION— cont inued. 

Quaere (1.) whether the devisees of the 
grantee constituted a “ village community" 
within the meaning of the Oudh Laws Act, 
1876, s. 7; (2.) whether a registered convey¬ 
ance entitles a purchaser to ^pre-empt land 
llie subject of a sale already completed, but 
unregistered. 

Decree of t he Chief Court affirmed. 
Pateshwari Partab Nar.uk v. Sita Ram 356 

PRINCIPAL AND AGENT—If one»/ entrusted 
to Agent—Suit for Account — Agent setting 
up Bight of third Person. 

An agent entrusted with money or goods 
by a principal to be applied on his principal’s 
account cannot dispute his princ’.pjii’s title, 
unless he proves a better title in a third 
poison and that lie is defending on hcliali, 
and with the authority, of that third person. 
Bhawani Singh r. Maui.vi Misbaii-ud-din. 

170 

PROBATE— Will —Onus of Proif—Will pre¬ 
pared under Suspicious Circumstances — 
S* ve ruble Provisions invalid—Grant of Probaie 
as void Portion. 

In all eases in which a will is prepared 
under circumstances which ra s? the suspicion 
of the Court that, it does not express the mind 
of the testator, it is for those who propound 
the will to remove that suspicion, and it is 
only when that has been done that the onus 
is thrown on those who oppose the will to 
provo fraud or undue influence. The above 
principle is not confined to cases in which the 
will has been prepared by a person who takes 
a pecuniary benefit under it. 

Tyrrell v. Painton [1894] P. 151 applied. 

Where the suspicion arises only as to one 
particular provision which is severable, and 
that suspicion is not removed, the Court 
can admit tiro rest of the document to 
probate. 

Rhodes v. Bhodes (1882) 7 App. Cas. 192 
applied. Sarat Kumari Df.bi v. Sakiii 
Chand.62 

RECORD-OF-RIGHTS. 

See Bf.ngal Tenancy 2. 

REGISTRATION—.4ufAori/jy to adopt — Pre¬ 
sentation for Begistration — Bepresen'atiee o) 
adoptive Son—Guardian—Natural Father — 
Indian Begistration Act (III. of 1877), 
s*. 3, 32, 40, 41. 

The provision in s. 40 of the Indian 
Registration Act, 1877, that an authority to 
adopt may bo presented for regislration, after 
tho donor’s death, l>y the donee or the adop¬ 
tive son, does not * exclude the authority, 
under s. 32, of tho representative of the 
ndoptivo son to present the document. The 
definition of the representative of a minor in 
s. 3 does not preclude a person who is not his 
appointed guardian from being his repre¬ 
sentative. 

An authority to adopt was presented for 
registration by the ndoptivo son's natural 
father, who was then his nearest male 
agnate, treating tho son as having passed 
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REGISTRATION— continued . 
into the adoptive family. Registration was 
effected, tlie registering officer having satisfied 
himself, as required by s. 41, that tlie person 
presenting was entitled to do so according 
to s. 40, and it not having been objected that 
he was not so entitled: — 

Held, that the document was duly regis¬ 
tered, since the natural father, as the adoptive 
son’s nearest male agnate, was the proper 
person to act as his natural guardian in the 
absence of any guardian judicially appointed; 
further, that any doubt upon the facts was 
removed by the certificate of the registering 
officer. 

Quaere, whether in the case of an adoptive 
son of tender years residing with his natural 
father, the natural father is not, in the absence 
of a guardian, his representative, even when 
he is not his nearest male agnate in Hindu law. 

Decree of the High Court I. L. R. 4.1 
M. 288 affirmed. Venkatappayya v. Ven¬ 
kata Rakga Row..21 


2 .- Registration of Document not duly 


stamped—Error of Proof dure—Good Fatih— 
Validity of He gist rat ion—Transfer to defeat 
Creditors—Preference of one CrcdJor — Trans- 
fer of Property Act (IV. of 1882), s. 53 
Indian Stamp Act (II. of 1809), ss. 35, 37— 
Indian Registration Act (XVI. of 1908), s. Si. 

Registration of an instrument not duly 
stamped, contrary to s. 35 of the Indian 
Stamp Act, 1899, is an error of procedure, not 
an act done without jurisdiction; consequently 
if it is done in good faith the registration is 
valid under s. 87 of the Indian Registration 
Act, 1908, and upon payment of the proper 
duty and penalty the instrument is admissible 
in evidence. 

Mujibunnissa v. Abdul Rahim (1900) 
L. R. 28 I. A. 15 distinguished. 

Sarada Nath Bhattacharya v. Gobinda 
Chandra Das (1919) 23 Cal. W. N. 534 
approved. 

Where an instrument bears a stamp which 
is of sufficient amount but is surcharged as a 
Court fees stamp, the stamp is “ of improper 
description 99 within s. 37 of the Indian 
Stamp Act, 1899, and the remedial provisions 
of the rules made thereunder apply. 

Reference under s. 57 of Act II. of 
(1901) I. L. R. 23 A. 213 disapproved so far as 
it concerns court fees stamps in their present 

f °™’mortgage executed for adequate con¬ 
sideration. being partly the discharge of _n 
genuine debt, no benefit being retained by the 
mortgagor, is not invalid under s. 53 <>f the 
Transfer of Property Art, 1882. ns being made 
to defeat or delay creditors, even though the 
mortgagor, who is heavily indebted, thereby 
prefers the mortgagee over other ereditore 
one of whom lias instituted a suit and before 
registration of the mortgage has obtained 
order before decree attaching the mortgagor s 
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Judgment of the High Court reverse*) as to- 
s. 53 of the transfer of Property Act. Ma j 
Pwa May v. S. R. M. M. A. Chettyar Firm 

379 

3.- Specific Performance — Unregis¬ 


tered Sale Deed—Admissibility in Evidence — 
Indian Registration Act (XVI. of 1908), s. 17, 
sub-s. 1 (0); s. 49. 

A document which upon its true construc¬ 
tion is a sale deed, purporting to transfer ar^ 
interest in immovable property of the value 
of Rs.100 and upwards, is precluded by s, 49» *, 

of the Indian Registration Act, 1908, froT^f - 
being admitted in evidence in # a suit^fkw/, 
specific performance of the agreement 
transfer said to be contained therein unless 
it is registered in accordance with the Act. 

San jib Chandra Sanyat v. Santosh Kumar 
Lahiri (1921) I. L. R. 49 C. 507; Satyanara - 
yana v. Chinnu Venkata Rao (1925) I. L. R. 

49 M. 302; and Ramling Pa neat ay ya v. 
hhaguant Sambhuappa (1925) I. L. R. 50 
B. 334 approved. Skinner v. Skinner 363 


'‘HZahar Sain, v. B.Vm TM (1915) 
L. R. 43 T. A. 104 followed. 


SALE FOR REVENUE — Permanently 
settled Estate — Adverse Possession as to 
Part of Estate—Rights of Purchaser — 
Estoppel — Party to Partition claiming 
Land decreed to another Party — Evidence — 
Thak Statements—Bengal Land Revenue 
Sales Act (XI. of 1859), s. 37— Transfer of 
Property Act (IV. of 1882), s. 43. 

The executors of a deceased Hindu sued the 
widow of his brother for possession of land 
which the decree in a partition suit of 1898 
had allotted to her, other family properties 
being thereby allotted to the brother since 
deceased. In 1908 he purchased a perman¬ 
ently settled estate at a sale under Act XI. of 
1859 for arrears of revenue. The evidence 
showed that the land in suit had formed part 
of that estate at the permanent settlement, 
though by adverse possession it had become 
the property of the joint family, and had 
been so partitioned: — 

Held, that as there lmd been no separate 
assessment of the land in suit it remained 
Table to be sold under s. 37 of the Land 
Revenue Sales Act, 1857, for arrears of 
revenue on the whole estate, and that the 
fact that it had been allotted to the widow 
by the partition decree did not estop the 
executors from claiming it by virtue of the 
purchase; it was not shown that at the t'.m© 
of the partition the brother, since deceased, 
had made any representation to the widow 
so ns to bring *s. 43 of the Transfer of Property 
Act, 1882, into operation. 

Surja Kant a Acharjya v. Sarat Chandra 
Roy Chowdhuri (1914) *18 Cal. W. N. 1281 
(P. C.) followed. 

Muhammad Wal\ Khan v. Muhammad 
Mohi-ud-din Khan (1919) 24 Cal. W. N. 321 
(P.C.) distinguished. 

17 eld, further, that in deternvning whether 
the land in suit had formed part of tne 
permanently settled estate at the permanent 
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SALE FOR REVENUE— continued. 

settlement tliak statements were admissible 
^ and of evidentiary value. 

Jagdeo Xarain Singh v. Bo Idea Singh 
(1912) L. R. 49 I. A. 399, 407 explained. 
Kiushna Prohada D.\st r. Dhirexdka 
Nath Ghosh... . 74 

SALE pi EXECUTION —Benami Purchase — 
Real Purchaser obtaining Title by adverse 

Possession-Dispossession by Transferee from 
Benamidar—Code of Civil Procedure (Art V 

°e Jonof S ' —Inelwn Limitation Act (IX. 
1908), s. 28, Sch. /., art. 144 . 

•/ If an auction sale of immovable 

‘Sh * V exet : ution o£ a decree the real 
purchaser has for twelve years possession 
adverse to the certified purchaser, his 

^ n h«f Udar ' j‘ n u ‘ 9 ,l,en dispossessetl by a 

r/r® ° f the certified Purchaser, ho 'can 
sue for possession on the title acquired bv 

VS r s C | Ind, " n Limitation Act, 1908, 

• s - 8 , and Sell. I., art. 144, and need not aver 
prove that the auction purchase was made 

l%8t,'n.5or 0f H ; C t ’°" C ° f Ci ' U P^ure! 
casef* ’ ,,oes not a PPly in that 

Hiih p" S ? n l ne 'i° ssar - v to decide whether the 

ml 0 app3: “ nd M *■ 317 > h '« Co* of 

JUST » 0f tl,e Hlgh Court T - L ‘ R - LI A 41(1 
^ned. Abdul Jalii. Kiun u. Obaid Uli.ah 

‘ - 330 


_ 

SERVICE TENORE-Gront by Des a i-Shet 

eS* 72 SS. w * ou ^ ViUa ° e »* «■*.>* 

»ni° 8 to™ ,b * “PPrilonf. 

on .orvico tenure. TI,„ nn.ure of , he 

, P . n,lered ’ an<1 wh,?the <- ‘hey were 
confined to services in the village did not 

appear from the grants. There was however 

^ x; r T?u nq - ,iry< , 

respondents’ ancestors we ro “’ found to be* 
shet sanadis holding from the desais: — 

otthU'JSS** T ird t0 the military nature 
of the semceg formerly rendered bv shet 

sanndis, and the oral evidence of the services 

actually rendered since 1873 by the firS 

respondent and his father, that the sendee 

to bo rendered were not confined to sen-ices 

in the village. Lakiiamgowda v. Appanna 

44 

SPECIFIC PERFORMANCE — Pecuniary 

mTr n T/ , °^ an ade( l uate ^medy—Aisesl 
FinAt ■ Co,npensat i° n —Collusiveness of 

ZceZ're V 7 ? C "“ 

ir ( t *VTisf,, 

prosecute an appeal to the Privy Council, the 


SPECIFIC PERFORMANCE— continued. 

respondent agreed in writing that if the 
appeal were successful he would sell a village 
to the appellant for the sum advanced. Tne 
appeal having succeeded, the appellant sued 
for specific performance. The District Judge 
found (reversing the trial Court) that the 
bargain was not extortionate or harsh, and 
directed the execution of a stile deed. He 
found also, however, that Rs.20,000 compen¬ 
sation would have been an adequate remedy. 
Upon a second appeal the bargain was found 
to be unconscionable, and a decree was made 
f°r Rs. 11,555. It was not contended in 
India that it was probable that pecuniary 
compensation could not be got: — 

HeW, that there being evidence in support 
of the above findings of the District Judge the 
Code of Civil Procedure. 1908, ss 100 101 
made them binding in second appeal, and’ 
<mit. as he had found that pecuniary com¬ 
pensation would be an adequate remedv, the 
.'specific Relief Act, 1877. as. 12, 21. precluded 
a decree for specific performance; but that 
the decree should have been for Rs.20,000 
.he amount at which he had assessed the 
compensation with interest. Ramji R vo 

..280 

-Unregistered sale deed—Inadmissibilitv 

or evidence. 

Sre Registration 3. 

STAMP—Regi 9 t ra ,i 0n of document not duly 
stamped. 

See Registration- 2. 


TRADE MARK —Passing Off—Colourable 
JmUatton—Deceptiem of illiterate Persons— 
Trade A a me assoo-.ated u nth Mark—Damages. 

The respondents dealt largely i n India,. 

the appellants liable In ^ ^ ourt held 
the Court nssln^ ‘ ta W 

nTn"?™ ■- •• z tes-,- 

sissji i: "-s 

'lo,™ for '3"",«™U b/Kl 

S4 >“ c p- a 

“3 x-;i: 
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TRADE MARK— continued. 




offending mark was used, together with a sum 
representing the profit upon an increase 
which might have taken place in their trade. 

Johnston v. Orr-Ewing (1882) 7 App. Cas. 
219 applied. 

Judgment of the High Court, L L. R. 49 
A. 92, varied as to damages. JuGGl Lal- 
Kamalapat v. Swadeshi Mills Co., Ltd. 1 


WILL —Bequest of absolute estate subject to 
restrictions. 

See Hindu Law. 


WORDS AND PHRASES: — 


u Application ”: See Execution 
Decree. 




1 


“Jotedar”: See Evidence 2. 

“ Mauje ”: See Madras Tenancy 1. 
“Shet sanadi”: See Service Tenui 


“Stranger”: See Oi'Dii Taluqi 

Estate. 


of 


“ Village community ” 

2 . 


See 
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